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JURISDICTIONAL STATEMENT 

This is an appeal from a summary judgment entered by 
the United States District Court for the District of Colum¬ 
bia, holding a Probate Court (R. 84-86; Jt.. App. 82-84). 
Paragraph 2 of the judgment denied appellants’ petitions 
(R. 15-24; Jt. App. 15-20) for an adjudication of intestacy 
as to certain portions of the residuary estate of Mrs. Lil¬ 
lian L. Nutting who died July 26, 1947, said portions hav¬ 
ing been devised and bequeathed to the Church of the Na¬ 
tivity, Episcopal, and the Washington Cathedral by her 
last will and testament dated July 14,1947 wherein the tes¬ 
tatrix expressly declared that she was “hereby revoking any 
and all wills and codicils heretofore by me made .” Para¬ 
graph 3 granted appellees’ petitions (R. 38-42; Jt. App. 
33-36) for the probate of a prior will dated March 11, 1947 
and for caveat to only the revocation clause contained in 
the latest will of July 14, 1947. The Court considered an 
oral deposition and certain exhibits and upon that basis 
held that said revocation clause in the latest will was condi¬ 
tional upon the validity of the provisions in said will for 
the benefit of the Church and Cathedral; that said revoca¬ 
tion clause is “inoperative” as a revocation of only cer¬ 
tain parts of the will of March 11, 1947, to wit, the provi¬ 
sions therein made for the benefit of the Church and Ca¬ 
thedral; and that said provisions in the March 11, 1947 
will are “valid and effectual” dispositions of portions of 
the residuary estate. Paragraph 5 of said judgment 
granted a general admission of the whole will dated March 
11, 1947 to probate as a will of real and personal property, 
“together with the aforesaid will dated July 14,1947, here¬ 
tofore admitted to probate.” 

The lower court had jurisdiction under Title 11, Sections 
501-504 and 512 of the D. C. Code, 1940, and this court has 
jurisdiction under Title 17, Section 101 of the same code. 
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STATEMENT OF THE CASE 

i 

Introduction ! 

i 

Three validly executed wills have been allowed to get into 
this case, besides an unexecuted codicil, two informal, nh- 
attested and unswom-to memorandums allegedly signed by 
the testatrix on February 29,1939 and March 7,1941; also, 
the supposed partial contents of a mere draft of another 
will “prepared ’’ in 1941, which the testatrix did not exe¬ 
cute, has been pleaded (Jt. App. 28). 

| 

The first of the executed wills was made April 22, 1943; 
it expressly revoked “any and all vriUs and codicils at any 
time heretofore made by me.” This 1943 will was, in turn, 
annulled by the second will dated March 11, 1947 which 
expressly declared that the testatrix was “hereby revoking 
any and all wills and codicils at any time heretofore made 
by me.” The March 11,1947 will was, in turn, annulled by 
the last will dated July 14, 1947, wherein the testatrix de¬ 
clared that she was “hereby revoking any and all wills and 
codicils heretofore by me made.” 

The wills dated April 22, 1943 and March 11, 1947 bear 
such cancellations and alterations as to make it difficult to 
reproduce them understandably in print. The joint appen¬ 
dix includes photographic copies of each of the three wills 
(Jt. App. 2-4, 5-7, 8-10), the unexecuted codicil, and the 
two unattested writings (Jt. App. 66-68). 

' I 

FACTS 

i 

• 

Mrs. Lillian L. Nutting died July 26, 1947, leaving real 
estate of the assessed value of $11,732.00 and personalty 
of the estimated value of $105,119.67 (Jt. App. 13). Qn 
August 19, 1947, two wills were filed in the office of the 
Eegister of Wills. The last one was executed on July 14, 
1947, which was twelve days before her death; the oth^r 
one was executed over four months earlier, to wit, on March 
11,1947. 
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The will dated July 14,1947 (Jt. App. 8-10), without any 
alterations, embodies a complete and detailed disposition 
of the testatrix’s entire estate. In the first paragraph the 
testatrix declared that she was “hereby revoking curvy 
and all wills and codicils heretofore by me model’ (Italics 
supplied). Item FIRST directs the payment of debts and 
expenses. Item SECOND bequeaths certain articles of per¬ 
sonalty to certain named persons “if they survive me.” 
Item THIRD bequeaths $500.00 to each of six named per¬ 
sons “if they survive me,” and $2,500.00 to another person 
“if she survives me.” Item FOURTH provides that any 
general or specific legacies, devises or bequests lapsing or 
failing “for any reason whatsoever” shall become a part 
of the residuary estate. Item FIFTH disposes of the resi¬ 
duary estate as follows: 

“FIFTH: All the rest, and residue of my estate, 
real, personal or mixed, of whatsoever nature and 
wheresoever situate, which I may own or have the 
right to dispose of at the time of my death, I give, de¬ 
vise and bequeath, absolutely and in fee simple, as 
follows: 

(a) Two sixth (2/6) to the MASONIC AND EAST¬ 
ERN STAR HOME of the District of Columbia, upon 
the condition that the same be used as a Memorial, as 
may be determined by the Board of Directors of said 
Home, to my mother, MARY STONE LINKINS, and 
my father, JAMES NATHANIEL LINKINS. 

(b) Two sixth (2/6) to the WASHINGTON CA¬ 
THEDRAL, the proceeds to be used as may be deter¬ 
mined by the managing auth oritie s of the Cathedral, 
as a Memorial to my husband, HUGH NUTTING. 

(c) One-sixth (1/6) to the CHURCH OF THE NA¬ 
TIVITY, Episcopal, of Washington, D. C., for such 
use as the governing Board of said Church may deter¬ 
mine as a suitable Memorial to JANE INGRAM AND 
ELIZABETH RICHMOND. 

(d) One-sixth (1/6) to the HOME FOR THE IN¬ 
CURABLES, of Washington, D. C., as a Memorial to 
my uncle, JOSEPH C. LINKINS. ’ ’ 




I 


j 

i 


Item SIXTH confers managerial powers upon the execu- j 
tor, and item SEVENTH appoints William Todd as execu- i 
tor. The attestation clause reads: ! 

j 

“THIS INSTRUMENT, consisting of three (3) | 
typewritten pages, each bearing the signatures or ini- j 
tials of the above-named LILLIAN L. NUTTING and j 
of the undersigned subscribing witnesses, was by her j 
on the date hereof signed, sealed, published and de- | 
clared by her to be her last will and testament, in our j 
presence, who, at her request, and in her presence and 
in the presence of each other, we believing her to be of j 
sound and disposing mind and memory, have hereunto j 
subscribed our names as witnesses/ 7 (Italics supplied), j 

As to the other will, dated March 11,1947 (Jt. App. 5-7), I 
suffice it to say at this point that it likewise expressly re- j 
voked “any and all wills and codicils at any time hereto- j 
fore made by me, 77 and it differs sharply from the will of j 
July 14,1947 in form as well as in its dispositive and other j 
provisions. j 

I 

The valid execution of the July 14, 1947 will was duly 
proved, and upon the executor’s petition an order was; 
made December 4, 1947 admitting said will to probate as a 
will of real and personal property, and granting letters; 
testamentary to said William Todd (Jt. App. 14-15). 

All the appellants took the same positions in the lower j 
court; the Church and Cathedral did likewise. We there¬ 
fore need to refer to only one set of the pleadings. | 

On January 19, 1948, the appellant William P. Linkins 
filed a petition (Jt. App. 18-20) alleging that under Title 
19, Section 202 of the Code parts (b) and (c) of item FIFTH 
of said will, which devised and bequeathed two-sixths of the 
residuary estate to the WASHINGTON CATHEDRAL 
and one-sixth to the CHURCH OF THE NATIVITY, Epis¬ 
copal, were void and of no legal effect, etc. The prayers 
were, inter alia, that the textatrix be declared to have died 
intestate as to the property as would have passed under 

I 

i 

i 

i 
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said devises and bequests, and that it be distributed under 
the laws of descent and distribution. 

The appellee, Protestant Episcopal Cathedral Founda¬ 
tion of the District of Columbia, answered (Jt. App. 21-23) 
and denied the invalidity of the devise and bequest to the 
Cathedral, and alleged that 2/6 of the residuary estate 
should be distributed “to this respondent, which owns and 
operates the Washington Cathedral.” The Foundation 
claimed to be not a religious sect, order, or denomination 
within the meaning of Title 19-202 of the Code. As its 
“Third Defense,” the respondent alleged that the testatrix 
“entertained the intention, at least as early as 1941, of de¬ 
vising and bequeathing her residuary estate,” 2/6 to the 
Masonic and Eastern Star home, 2/6 to the Washington 
Cathedral, 1/6 to the Church of the Nativity, and 1/6 to the 
Home for the Incurables; “that in 1941, she prepared a 
draft of a will containing a provision to this effect”; that 
on April 22, 1943 she executed a will (Jt. App. 2-4) con¬ 
taining an 4 4 Item V, ’ ’ which is quoted in said answer; that 
the March 11, 1947 will contained the identical language 
previously quoted from the will dated April 22, 1943, the 
difference between the two wills being changes in regard to 
other bequests; that the July 14, 1947 will contained the 
same provisions for all beneficiaries as the March 11, 1947 
will, the only changes being “ matters of style and language 
in expressing the same wishes,” that the July 14, 1947 
will was signed “upon representations that it was neces¬ 
sary and advisable to replace the will dated March 11,1947, 
because certain corrections made prior to its execution ap¬ 
peared on its face;” that the revocation clause in the will 
of July 14, 1947 was intended to be and was dependent and 
conditional upon the efficacy of all the provisions of said 
will. The answer prayed that the executor be instructed 
that the provisions for the Cathedral are valid. 

The appellee, Vestry of the Nativity and Kesurrection 
Parish, filed a similar answer (Jt. App. 27-29). 
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On March 2, 1948, the Protestant Episcopal Cathedral 
Foundation filed a petition (Jt. App. 33-36) for the probate 
of the will dated March 11, 1947, and for caveat to only a 
part of the will dated July 14, 1947, to wit, the revocation 
clause thereof, under the “doctrine of dependent relative 
revocation. ’ ’ The petition referred to the alleged similar¬ 
ity of the provisions in the two wills, and alleged that the 
revocation clause in the July 14, 1947 will was intended to 
be conditional upon the efficacy of all the testamentary pro¬ 
visions in said will; “that the decedent would not have in¬ 
cluded said revocation clause if she had considered it pos¬ 
sible that her thrice formally expressed wish would be de¬ 
feated.” The petition prayed that if the bequest and de¬ 
vise to the Cathedral in the will of July 14, 1947 be de¬ 
clared inoperative for any cause, the revocation clause in 
said will shall likewise be declared inoperative as to the 
“identical provision” for the Cathedral contained in the 
will dated March 11, 1947; that the mil of March 11, 1947 
be admitted to probate, or, in the alternative, that probate 
of the will of July 14,1947 be revoked and the will of March 
11,1947 be admitted to probate. 


It is to be noted that said petition does not allege anyj 
ground or basis whatsoever to authorize the court .to re-| 
voke the probate of the July 14,1947 will. 

The Vestry of the Nativity filed a similar petition (Jt.| 
App. 36). j 

One group of the appellants answered said petitions (Jt.| 
App. 37-38) alleging, inter alia, “these respondents deny j 
the right of the Court to admit any will to probate and: 
record other than the will of said testatrix dated July 14,; 
1947, which is the last will and testament of said deceased,; 
and that the other wills of said testatrix mentioned in saidj 
petition were expressly revoked by said will dated July 14, 
1947, and that the doctrine of dependent relative revocation 
• • • * does not apply to the situation in this case;” that: 
said July 14, 1947 will is the only valid last will and testa- 
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ment of the testatrix, and that under Title 19-202 of the 
Code the devise to the Cathedral is void; that said testatrix 
died intestate as to the portions of her residuary estate 
which she attempted to devise to said Cathedral and 
Church. Other appellants prayed, inter alia, that the will 
of July 14, 1947 remain admitted to probate as is without 
any change or modifications of any kind; and that the will 
dated March 11, 1947 be declared absolutely revoked (Jt. 
App. 39-40), while other appellants prayed (Jt. App. 41- 
42) that the July 14, 1947 will remain admitted to probate 
unaltered; and that the will dated March 11, 1947 be re¬ 
fused probate. 

The appellants filed motions for summary judgment (Jt. 
App. 42-44, 69-70), and appellees did likewise (Jt. App. 
70-71). 

Deposition 

Oral deposition of William Todd was taken before a 
Notary Public at the instance of the Cathedral and Church 
for the announced purpose of showing the testamentary in¬ 
tentions of the testatrix (Jt. App. 48, 57, 59). The appel- 
kints repeatedly objected to all the testimony, except as 
related to the instrument dated July 14, 1947, and to all 
papers referred to and offered, on the grounds of the in¬ 
competency, irrelevancy, immateriality, and inadmissibility 
thereof (Jt. App. 46, 47, 48, 49, 50, 51, 52, 55, 61, 62, 64). 
And it was stipulated (Jt. App. 49) 4 ‘that all the evidence 
offered in this deposition can be received subject to your 
objection.” 

Presently, there will be set forth the substance of every¬ 
thing the witness testified to, which, appellants think, pos¬ 
sibly could be considered as having any relation to the in¬ 
tentions of the testatrix (but denyiny the right of the court 
to consider same). Obviously, this necessitates the exclu¬ 
sion of such subjects as the witness’ acquaintance and fa¬ 
miliarity with the decedent, his acquaintance with third 
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i 

persons and where they might now be living, his looking 
at a paper and saying what it purports to be when the pa¬ 
per speaks for itself, his looking at and repeating dates 
shown in writing on papers, his description of the changes 
and alterations which appear on the face of the exhibits, 
his interpretation of the instruments, his conclusions as to 
their effect and meaning, his conversations with third per-j 
sons, his conclusions as to the nature of bequests made by 
the wills, unanswered questions, questions concerning mat¬ 
ters about which he had no knowledge, etc. 

For reference purposes the deposition is shown in sec¬ 
tions, and the page numbers of the Joint Appendix are in¬ 
dicated in parentheses. Italics are all ours. 

■ i 

i 

i ■ i 

! 

The witness testified that he was just a friend of the 
decedent and did not serve her in any official or advisory 
capacity (46). In March, 1947, “she said that she was mak¬ 
ing some changes in this will (originally dated April 22, 
1943, Exhibit A) and asked me would I make the changes 
for her.” (47). The witness had a new will typed with the 
changes, which is the will dated March 11, 1947, Exhibit B 
(50). The witness thought item II of Exhibit B was a littl^ 
ambiguous, so he suggested she eliminate part of it, which 
she did, and initialled it; an address was also changed; the 
word “amethyst” was inserted. These changes were made 
before she signed the will dated March 11,1947 (53). 

n 

i 

Mrs. Nutting returned to the hospital about the first of 
June, 1947. On the second day of her stay at the hospital 
“she said that she would like to make a change in the will 
[dated March 11, 1947] because she thought it might be 
difficult to send to a Grimsley, who lived in Los Angeles; 
California, furniture, and she said that should be stricken 
out and she would send Mrs. Grimsley a present of som^ 
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other kind.” (53). She requested him to have a codicil 
prepared making that change. He saw Mr. Ralph Barnard 
who thought there were certain changes that should be 
made in the March 11,1947 will (Jt. App. 66). The witness 
related this to the decedent and ‘ 4 she consented to have Mr. 
Barnard prepare this other will [dated July 14, 1947, Ex¬ 
hibit C]. (54). Thereupon the proposed codicil, Exhibit 
B-.L, was offered in evidence (55). 


Mr. Todd saw the decedent every day while she was in 
the hospital (56). On one of his visits, which was 4 ‘during 
the time that Mr. Barnard was preparing the document that 
is now known as the July 14th will . . . she said that she 
had been thinking the situation over about the furniture 
and that she was anxious for Mrs. Grimsley to have the 
furniture, and she asked me whether I thought it would be 
too much trouble for me to have the furniture crated and 
sent to her, and I told her, “NoI told her that I thought 
it would be a very simple matter, and it would be no trouble 
for me to do it.” She said , “Well, then, let the furniture 
stay in the will that Mr. Barnard is now preparing. I so 
advised Mr. Barnard and, of course, that change was not 
made in the will, in the July 14th will. That eliminated the 
codicil entirely. ” (56). 

IV 

Mr. Todd submitted the July 14,1947 will to the decedent, 
but at that time he did not take up with her again the mat¬ 
ter of the changes (57). The July 14 will was, in fact, pre¬ 
pared by Mr. Batt (58, 64). The July 14 will was not 
signed immediately; the testatrix said “she wanted to read 
it over and for me to leave it with her, which I did.” (59). 
“She had that will many days before she signed it; many 
days. I delivered that will to her the first part of June. ,y 
(65). 
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(Jt. App. 59-60): j 

Q. In your dealings with Mrs. Nutting about her es- j 
tate and her new will, did she indicate in any way j 
her intentions to her next of kin ? ” j 

A. She did not. i 

Q. In your dealings with Mrs. Nutting, about her es¬ 
tate and any of her Wills, or about the disposition j 
of her estate, did she indicate in any way her inters j 
tions toward her next of kin? 

A. She did not. 

i 

V I 

Three or four days before her death she gave the witness; 
two books “and she said that everything I needed to know 
I would find in those two volumes, and I found Exhibit D 
and Exhibit E among the papers in one of the books.” (60).' 
He did not discuss those exhibits with her; he had never; 
seen them until after her death (61). i 


(Jt. App. 65): j 

Q. That will [dated July 14, 1947] includes the exp 
pression that she desires to revoke all previous 
wills ? | 

A. Yes, sir. j 

Q. Did you hear any discussion by her or did you have 
any discussion with her to indicate that she did not 
mean what it said — to revoke all previous wills? 
A. No, sir. 

OPINION AND JUDGMENT j 

On February 28, 1949, the Court filed its written opinion 
(Jt. App. 75-80), following which formal proofs of the exe¬ 
cution of the March 11,1947 will were taken by the Register 
of Wills (Jt. App. 80-82). On March 10, 1949, the Court 
entered the summary judgment from which these appeals 
were taken (Jt. App. 82-84), the provisions of which have 
been referred to in the jurisdictional statement, supra. ! 


I 
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STATUTES (D. C. CODE, 1940) 

§19-202. Bequests for religions purposes. No devise 
or bequest of lands, or goods, or chattels to any minis¬ 
ter, public teacher, or preacher of the gospel, as such, 
or to amy religious sect, order, or denomination, or to 
or for the support, use, or benefit of or in trust for any 
minister, public teacher, or preacher of the gospel, as 
such, or any religious sect, order, or denomination, 
shall be valid unless the same shall be made at least one 
calendar month before the death of the testator. (Mar. 
3,1901,31 Stat 1434, Ch. S54, Sec. 1635). 

§49-301. Laws remaining in force. The common 
law, all British statutes in force in Maryland on the 
twenty-seventh day of February, eighteen hundred and 
one, • • • shall remain in force except as the same are 
inconsistent with, or are replaced by, some provision 
of this code.” (Mar. 3, 1901, 31 Stat. 1189, Ch. 854, 
Sec. 1). 

§19-103. Form of will — Witnesses — Alteration — 
Revocation. All wills and testaments shall be in writ¬ 
ing and signed by the testator, or by some other per¬ 
son in his presence and by his express directions, and 
shall be attested and subscribed in the presence of the 
said testator by at least two credible witnesses, or else 
they shall be utterly void and of no effect; and more¬ 
over, no devise or bequest, or any clause thereof, shall 
be revocable otherwise than by some other will or co¬ 
dicil in writing or other writing declaring the same, or 
by burning, canceling, tearing, or obliterating the same 
by the testator himself or in his presence and by his 
direction and consent; but all devises and bequests 
shall remain and continue in force until the same be 
burned, canceled, tom, or obliterated by the testator 
or by his direction in the manner aforesaid, or unless 
the same be altered or revoked by some other will, 
testament, or codicil in writing, or other writing of the 
testator signed in the presence of at least two witnesses 
attesting the same, any former law or usage to the con¬ 
trary notwithstanding. (Mar. 3, 1901, 31 Stat. 1433, 
Ch. 854, Sec. 1626). 

§19-108. Revival of will after revocation. No will 
or codicil, or any part thereof which shall be revoked 
shall, after being revoked, be revived otherwise than by 
the re-execution thereof, or by a codicil executed in the 
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same manner as hereinbefore required, and then only j 
to the extent to which an intention to revive is shown. ! 
(Mar. 3,1901, 31 Stat. 1433, Ch. 854, Sec. 1627). 

§19-110. Lapsed or void devises. If a devisee or j 
legatee die before the testator, leaving issue who snr-! 
vive the testator, such issue shall take the estate de- I 
vised or bequeathed as the devisee or legatee would j 
have done if he had survived the testator, unless a dif- j 
ferent disposition be made or required by the will. J 
Unless a contrary intention appear by the will , such! 
property as shall be comprised in any devise or be-i 
quest in such will which shall fail or be void or other- j 
wise incapable of taking effect shall be deemed included j 
in the residuary devise or bequest, if any, contained in j 
such will. (Mar. 3, 1901, 31 Stat. 1434, Ch. 854. Sec. 
1631). * 

§49-303. Vestries. All acts and parts of acts relat-j 
ing to the organization and powers of vestries, trustees, 
or other governing bodies of any religious denomina¬ 
tion shall remain in force except in so far as the same 
are inconsistent with or are replaced by the provisions 
of this Code. (Mar. 3,1901, Ch. 854, Sec. 1636, par. 9, 
as added June 30,1902, 32 Stat. 546, Ch. 1329). 

POINTS BELIED UPON 

i 

l. The latest will, dated July 14,1947, being complete ih 
every respect, duly executed, and free from ambiguity, the 
Court was without authority in law to consider the oral 
deposition and exhibits as a basis for ascertaining a conjecJ 
tural intent contrary to the plain meaning and effect of the 
language in said will. 

II. The Court erred in its construction, the plain effect 
of which is to remake the last will by reading into it con¬ 
ditions which the testatrix chose to omit. 

m. There is no sufficient basis in fact for the Courts 
construction. 

i 

IV. The Court erred in refusing to adjudge that the 
March 11, 1947 will was absolutely revoked, and that the 
testatrix died intestate as to the property embraced in the 
devises and bequests to the Protestant Episcopal Cathedral 
and the Church of the Nativity, Episcopal. 


i 
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V. The Court erred in admitting the revoked will of 
March 11, 1947 to probate and adjudging that only the pro¬ 
visions therein made for the Cathedral and the Church are 
valid. 

VI. The Court’s construction of the July 14, 1947 will 
is in violation of the settled testamentary law of the Dis¬ 
trict of Columbia, because the so-called doctrine of depend¬ 
ent relative revocation does not apply in cases where, as 
here, the latest will is complete in all respects, was validly 
executed, and contains an express clause revoking all prior 
wills. 

SUMMARY OF ARGUMENT 

1. The will of July 14, 1947 is not susceptible of ‘con¬ 
struction’; absent ambiguity, the court’s only function was 
to hold and declare the will to mean what it plainly and un¬ 
equivocally says, to wit, that it revoked any and all prior 
wills and codicils. 

2. The actual revival of the revoked 'will of March 11, 
1947 cannot lawfully be accomplished by unauthorized 
‘construction.’ 

3. The oral deposition and the informal memorandums 
are incompetent as evidence to show that the testatrix 
intended exactly the opposite of what she solemnly pro¬ 
vided in the revocation clause of the three-page instrument. 

4. The revoked wills were and are nullities for all pur¬ 
poses. 

5. The deposition discloses nothing that can be consid¬ 
ered as any lawful aid to the discovery of an intent con¬ 
trary to the language of the will. 

6. The religious devises and bequests to the Protestant 
Episcopal Cathedral and the Church of the Nativity, Epis¬ 
copal, are invalidated by our statute because the testatrix’ 
wdll was not made at least one calendar month before her 
death. 

7. The wills of July 14, 1947 and March 11, 1947, are 
substantially different, and the doctrine of dependent rela¬ 
tive revocation should not be extended to such a case. 
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8. The settled statutory testamentary law of the District 
of Columbia, including early English decisions under the j 
Statute of Frauds, precludes extension of the doctrine of j 
dependent relative revocation to this case. But even if the j 
issue were an open question, the extension of the doctrine ! 
to this case should be denied. 


ARGUMENT 

No ‘Construction’ Authorized Eere j 

The will of July 14, 1947 was delivered to Mrs. Nutting j 
in the early part of June. Slie considered it for more than j 
a whole month before executing it. Preceding her signa¬ 
ture, it shows on its face her four-times declared solemn j 
purpose and intention that it should be her “last will and 
testament”. Besides that, she signed it and, simultane¬ 
ously, published and declared “THIS INSTRUMENT,; 1 
consisting of three (3) typevvTitten pages”, no more and 
no less, to be her “last will and testament” in the presence ; 
of three attesting witnesses. This latest will is not the j 
least bit complicated, and there has not been a single inti- j 
mation from any quarter that it contains any ambiguity! 
whatever. Its provisions are as clear and distinct as the; 
English language can make them, as everyone seems to | 
agree. The statute, which invalidates devises and bequests' 
to religious uses, has applied itself because the will was not! 
made at least one calendar month before the testatrix’ 1 
death. 


To circumvent this statute, the appellees have contended 
in effect—and the lower court agreed—that albeit the 
instrument was considered by her for more than a month j 
that it is complete in every respect and disposes of her 
entire estate, that it contains no ambiguity, and no fraud 
or mistake is involved, the will should nevertheless be re¬ 
drawn by ‘construction’ and thereby add a condition t^ 
it; then, with the condition added, a prior but revoked will 
can operate partially to suit the exigencies of the casq 
insofar as the Cathedral and Church are concerned; theii, 


the effect of the statute will have been avoided. 


That 


result is exactly what has happened! 


i 

i 

l 

i 




16 


By simple logic and the nature of things, we think, any 
‘construction’ contrary to the plain and indisputable mean¬ 
ing and effect of the language used is simply remaking a 
will under the guise of construction. Still worse, we sub¬ 
mit, any such ‘ construction ’ contrary to the language used 
has to be based upon post mortem assumption and conjec¬ 
ture—death having sealed the lips of the one who chose 
the language used in the three-page instrument, and who 
chose that instrument and its provisions to be the final 
expression of her own intentions. The language pleased 
her completely or she would not have executed the will. 
She was the only person on earth who knew truly what she 
intended, and she expressed her intentions in the plainest 
possible terms. 

We understand it to be settled law and a ‘rule of prop¬ 
erty’ that when the provisions of a will are so clearly and 
unambiguously expressed as to make them insusceptible of 
being misunderstood, the court should leave the will alone 
and allow it to operate according to its plain meaning and 
effect. In other words, a court should expound and enforce 
wills, and not unmake or remake them. 

There is no authority in law for a court to enter upon 
any kind of inquisition under the pretext of seeking to 
ascertain the intent of a testatrix when her solemn will is 
so clear and distinct as it is here; and certainly the court 
has no lawful authority to thus arrive at a purely conjec¬ 
tural construction exactly opposite from the plain meaning 
and effect of the will’s own terms. As this court has de¬ 
clared in effect, the only legitimate function of the court— 
absent ambiguity—was to take this latest, complete, and 
validly executed will by its ‘four corners’ and declare it 
to mean what it unequivocally says in its revocation clause; 
and that nothing is to be taken from or added to the will, 
for otherwise it would become a judge-made will instead 
of being the testatrix’ will. 

In Ellery v. Washington L. & T. Co., 72 App. D. C. 293, 
295,113 F. 2d 525, the court stayed within the four comers 
of the will in seeking the meaning of “Mary’s share”, and 
said: 
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“In answering this question, the fundamental and! 
basic applicable rule of law requires an ascertainment 
of the intent of the testatrix arrived at by a reasonable | 
interpretation of the words used in her will. Placing 
ourselves, figuratively speaking, in the position of the 
testatrix, in order to discover from her standpoint the j 
significance of the words “Mary’s share,” and con¬ 
struing the will in its entirety as we are required to! 
do, in our opinion they were intended to mean * * 
(Italics supplied). 

In the Ellery case, the court cited sufficient authorities ! 
to sustain the rule that the intent is to be determined from 

! 

the language appearing in the will. 

The case of Association of Survivors, etc. v. Larner , 55 j 
App. D. C. 156, 158, 3 F. (2d) 201 is peculiarly applicable! 
to our other points as well, but we refer to it here as stating: 
more specifically the ‘fundamental and basic’ rule. After! 
referring to the formal requirements of the Code in regard] 
to execution of wills and the purpose of those requirements,! 
i. e., “to insure correctness and guard against mistake 
and imposition”, the court continued: 

“The instrument speaks when the voice of the testa¬ 
tor is stilled by death. A will conforming to the 
requirements of the statute, therefore, should be inter¬ 
preted according to its terms, and unless those terms 
are ambiguous, no speculation based upon extrinsic 
evidence should be indulged. With the motives under¬ 
lying a particular bequest the court has nothing to do. 
Its function, and sole function, is to give effect to the; 
expressed intent of the testator, (citing cases) • • * 
Reading the will as a whole, there is nothing to rais^ 
a doubt as to the intent of the testatrix, and to permit 
the introduction of extrinsic evidence as to that intent 
would be for the court to make a new will. * * * 
While no rule of universal application has been for¬ 
mulated, the authorities leave no room for doubt thalj 
certain conditions must be present to warrant th0 
introduction of extrinsic evidence; and in all cases 
in which such evidence has been received it was utilized 
only for the purpose of interpreting something actuality 
written in the will, and never to add provisions to the 
will. ’ ’ (Italics supplied). 


i 




IS 


Other authorities hereinafter mentioned also bear upon 
the present point, and we request that they be so considered. 

Deposition and Exhibits Not Competent Evidence 

The point here may be stated and solved in the ftfrm of 
questions and answers. The questions: Is a man’s last 
will, when complete in every respect and duly executed, 
and the instrument itself is expressly limited to three 
typewritten pages, to stand and be given effect as the 
testator made and left it? Or, is it to have new provisions 
inserted into it according to a very dubious inference and 
assumption of a court? In other words, is it the law that 
a court can resort to what undoubtedly are only a very few 
of a decedent’s unattested papers and writings which may 
be produced after the testator’s death for the purpose of 
varying and nullifying the plain language of his valid last 
will? Can the court resort to oral testimony of the living 
to dispute the plain and solemn language of the deceased? 
And can the court resort to prior wills which have been 
made as null and void as it is possible in law to make them 
for the purpose of varying and refuting the language used 
in the latest will, when that language is not susceptible of 
being misunderstood? 

We think each of the foregoing questions must be an¬ 
swered in the negative, and that this court and the Supreme 
Court have so answered them. 

In Peters v. Peters, 64 App. D. C. 331, 78 F. (2d) 215, 
error was alleged in the exclusion of a deposition tending 
to show that the testator had made declarations to the 
deponent from which the jury might infer that the testa¬ 
tor’s will was not validly executed. The Court said: 

“* * • but to permit unsworn declarations of this 
character, for the purpose of annulling a solemn in¬ 
strument complete on its face, would be adopt a 
dangerous rule cmd to open wide the door to fraud and 
perjury * # * As was held by Mr. Justice Washington 





in Stevens v. Vancleve, Fed. Cas. No. 13,412, nothing | 
is more dangerous than to admit the declarations of a | 
deceased prior or subsequent to the execution of a will, 
either to control the construction of the will or to 
support or destroy its validity; and in approving that] 
rule the Supreme Court in Throckmorton v. Holt, 180 
U. S. 552, 573, 21 S. Ct. 474, 482, 45 L. Ed. 663, said: i 
‘The declarations are purely hearsay, being merelyj 
unsworn declarations, and when no part of the res| 
gestae are not within any of the recognized exceptions j 
admitting evidence of that kind. , No more is the | 
excluded conversation to which we have referred, in 
the ‘recognized exceptions’ for, as we have shown, 
there was here neither proof of suspicious circum-j 
stances or evidence of fraud or undue influence, and 
therefore nothing to make the exception applicable.” 
(Italics supplied). 

i 

In the cited Throckmorton case, the Supreme Court con-! 
sidered at length and with great deliberation the matter 
of the competency and admissibility of informal writings,! 
memoranda, oral declarations, etc., many of them bearing 
upon the relationship and sentiments between the decedent! 
and his relatives. The case went up from this court, and 
it involved alleged forgery of the will in question. Many; 
such letters and other unattested writings were offered and 
received in evidence for the purpose of establishing orj 
negativing the idea of forgery. The alleged revocation 
of the will (if the jury should find that it had been validly 
executed) was also involved. The Supreme Court consid-j 
ered and classified all the authorities, and held that it was 
error to admit the unattested writings and declarations on! 
the question of forgery. The court’s discussion of that 
angle of the case was thorough and meticulous. It then 
reached the question as to whether or not the writings and 
declarations were competent and admissible as tending td 
show that the testator intended to revoke his will. The 
court held them also inadmissible and incompetent for that 
purpose, whether made before or after the execution of 
the will. The court said (p. 580, 586): 
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11 The difficulty in regard to a rule of evidence is 
that it cannot be the subject of enforcement or non- 
enforcement according to the exigencies of the particu¬ 
lar case. The rule must be general in its application. 
It cannot depend upon the opinion of the judge in each 
case whether the declarations are or are not to be 
relied upon. The rule must either permit or refuse 
to permit the evidence. We think that more injustice 
is possible as a result of admitting the evidence than 
from its exclusion. The statutes of all the States have 
very careful and stringent provisions in relation to 
the making of wills, and the due proof of their execu¬ 
tion. The wills must be in writing, (with the exception 
of certain nuncupative wills,) signed by the testator 
and witnessed by others; and to permit evidence of 
the nature given in this case tends, as we think, most 
strongly to break down the efficiency of the statutory 
provisions, and to render proof of the execution of 
wills much less certain than was contemplated by the 
statutes. If declarations of the deceased were admis¬ 
sible to attack , they would then of course be admissible 
to sustain the will, and there would be apt to arise 
a contest in regard to the number and character of 
conflicting declarations of the deceased which he could 
neither deny nor explain, and in the course of which 
contest great opportunities for fraud and perjury 
would exist. The statutes as to wills were passed, as 
we believe, for the very purpose of shutting out all 
contests of such a nature. * * * We are therefore of 
opinion that the court below erred in admitting this 
evidence upon the issue of forgery, and that the error 
was of a most important and material nature. 

The last question is whether this evidence, even 
though not admissible on the issue of forgery, was 
admissible on that of revocation, as it was offered on 
both * • •. (p. 586): * * * and we think that his 
declarations, not being part of the res gestae., cannot 
be permitted for the purpose of asking the jury to infer 
therefrom that the testator not only performed or 
directed the act of mutilation biU did so with the intent 
to revoke the instrument. This kind of evidence is of 
a most dangerous character. It is hearsay, and nothing 
more.’ 7 (Italics supplied). 
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See also Association, etc. v. Lamer, supra, wherein this 
court held that it was error for the lower court to consider 

! 

oral testimony upon the question of intent, the testimony j 
being very analogous to that given in this case. 

In General Clergy Relief Fund v. Sharpe, 43 App. D. C. I 
126, the will devised the residuary estate to the executors | 
to be distributed “ among such persons as my said exe¬ 
cutors, or the survivor of them, shall deem proper /’ When 
the will was opened, there was found inclosed with it an 
undated letter signed by the testatrix and addressed to her 
executors. The letter contained a long list of personal j 
property and the names of the persons to whom she wished j 
it to be given, and continued: “I give and bequeath to the 
‘General Clergy Relief Fund’ . . . for its corporate pur¬ 
poses, my residuary estate. (Signed) Lucy Page White- j 
head.” While the main question in the case concerned the 
precatory words creating or not creating a trust, the Court j 
said: 

“It is conceded, also, as indeed it must be, that the 
letter, not being executed or attested as required by j 
the statute, and not referred to in the mill, nor even | 
shown to have been in existence at the date of the j 
execution of the will, has no testamentary effect, and 
cannot, therefore, be used to modify or explain any of I • 
the provisions of the will.” (Italics supplied). 

In the present case, the unexecuted codicil is nothing but | 
a piece of paper. . If it is to be let into evidence to control j 
the construction of an unambiguous will, then any number | 
of them might be made by anybody to control any will, i 
How many times did this lady attempt the preparation of 
would-be testamentary documents? Here, only one is pro- I 
duced. That may have been all, and maybe not. But as j 
we see it, our testamentary statutes are designed to “shut j 
out all contests” about such matters, for if it were not so i 
the doors would be thrown open to all lands of fraud and I 
perjury. We ask the court to look at the unexecuted codicil I 

(Jt. App. 66); there is not even a hand-made mark on it. j 

| 

j 

i 


i 
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We have only the word of one living person that it was 
prepared and submitted to the decedent before she died, 
and she rejected, it. It could have been made after she 
died just as well, in which case it would supply the same 
link in the chain of circumstances from which it is sought 
to infer or speculate that the testatrix intended the very 
opposite of what she said in her will. By no stretch of the 
imagination can the paper be considered a part of the 
res gestae for it has nothing to do with the final will. If 
it is, then everything else a person does in relation to 
getting a new will prepared would become a part of the 
res gestae; then, gone would be our statutes and the pro¬ 
tection of our rules of property. The blank codicil proves 
nothing, and nothing can be said about it that would be 
admissible and competent for the court’s consideration. 

We contend that the two writings or memorandums 
dated February 20, 1939 and March 7, 1941 are wholly 
incompetent as evidence and that the court erred in con¬ 
sidering them. They are of no better quality or standing 
than letters and oral declarations. To begin with, there 
is no sufficient proof to justify any court in saying or 
assuming that either of them was signed by the testatrix 
herself. In the law of wills, these memorandums illustrate 
the real opportunity for all sorts of frauds and perjuries, 
the like of which, as the Supreme Court has said, is shut 
out by the statutes and the hearsay rule. We.do not say 
that Mr. Todd gave false testimony in his deposition. And , 
we do not say that he has produced all evidence that prob¬ 
ably could be produced concerning the goings-on prior to 
the actual execution of the July 14, 1947 will. We do say, 
and emphasize, that the law shuts out all such pretended 
evidence, from whichever side it may come, for otherwise 
every case involving rights under a will would have to be 
tried and determined upon conflicting statements when the 
deceased is not able to explain the true facts (see quotation 
from Throckmorton case, supra). 







But getting back to the signatures: Mr. Tood was handed 
Exhibits D and E and was asked (Jt. App. 60): 

Q. I will ask you if you recognize the signature on 
those respective exhibits. 

A. Yes, sir. 

Q. Whose signature appears on each one of those 
exhibits? 

A. That is the signature of Lillian L. Nutting. 

It is perfectly obvious that Mr. Todd was just reading j 
what he saw. He admitted that he knew absolutely nothing 
about the memorandums and had not seen them until after 
she died (Jt. App. 61). He did not even say that he had | 
ever seen her write, that he knew her signature, or that he j 
had examined other papers admittedly bearing her genuine 
signature. On the point of proof and authentication alone, 
they were and are incompetent. j 

But nevertheless, looking at the contents of the 1939 ! 
memorandum: It begins with a reference to a will which ; 

we have to assume was made about the same time. It j 

! 

makes an explanation of why some of her relatives are i 
“not mentioned therein”. Where is the will to which she j 
refers? And what did it provide? It could have included 
near relatives and excluded remote ones, or vice versa; it 
could have included poor relatives and left out others; so j 
on and so on. If a court is to consider this memorandum 
as evidence of anything, then anyone opposing the admis- j 
sion of the memorandum would be entitled to call for the ! 
production of the will referred to therein. And then, when j 
and where would the inquiry ever stop? We think that 
when a testatrix finishes the making and valid execution 
of her complete will, the law renders all the prior goings-on 
pure nullities insofar as the will is concerned, for at very 
best such goings-on are pure hearsay. 

I 

From another view: The informal and unattested paper 
was made more than eight years before she made her last I 
will. Between the last will and the date of the memoran- 
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dum, she made at least two other complete wills. None 
of these three wills even existed at the time the memoran- 
dnm was made. It astounds us that anybody would offer, 
or any judge would consider, this 8-year-old memorandum 
as having any competent relation to the July 14, 1947 will. 
If it related to any will at all, it could only have related to 
the one made in 1939—and nobody knows a single thing 
about it. 

Moreover, the decedent obviously knew that testamentary 
papers required witnesses, publication, etc., for, we assume 
again, she had already made the 1939 will. With that 
knowledge, why should she refrain from having the memo¬ 
randum witnessed if she wanted it to be considered as part 
of that or any other will? If she wanted it considered for 
the purpose of controlling her July 14, 1947 will, it would 
have been easy for her to have referred to it in that will. 
Since she did not so refer to it, there is only one safe 
presumption, namely, that she did not intend it to affect 
her will in any way. 

The same observations and comments apply to the memo¬ 
randum of March 7, 1941. But it refers to still another 
will which, we have to again assume, was made on or 
about the date of the memorandum, for she says, 4 ‘In the 
making of my will”, etc. Nobody knows anything about 
that will either! We call attention to the fact that only 
one signature is on the memorandum, and we have to as¬ 
sume that it was placed there on March 7, 1941. There is 
a typewritten addition to the memorandum “Reaffirmed 
April 24, 1943. lln”, but where is any signature for 
that alleged reaffirmation? There simply is none. Then 
who put that reaffirmation on the paper, and when? We 
do not know, and the court cannot know. She did make a 
will (Exhibit A) on April 22, 1943. Now, we have to keep 
on assuming and guessing: we can guess that this wholly 
unauthenticated reaffirmation was made tw^o days later. 
It is nowhere referred to in the July 14, 1947 will. Under 
our statute and the hearsay rule, we think it could not have 
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i 

i 

been considered competent even to aid in interpreting the ! 
April 22, 1943 will. 

We are aware that Mr. Todd testified as to how exhibits j 
D and E got into his hands. He said that three or four 
days before her death the testatrix gave him two books 
(and after her death), “I found Exhibit D and Exhibit E j 
among the papers in one of the books. ... I found them j 
among her belongings and that is all I know about either 
one of them.” This, we submit, does not authenticate! 
these memorandums; there is too much likelihood of many i 
other things being true; what other papers were there? j 
And who was it that decided that they did or did not prove 
something; or would be a help or hindrance; that they; 
would be produced or not produced? Again, and for the 
reason indicated, the law shuts out all contests about such | 
matters. 

Let us ask: Of what force are these memorandums made \ 
eight and six years before the last will was even in exist-! 
ence? They merely state reasons why relatives were not 
mentioned in the wills then executed. The will would be! 

j 

exactly the same if these two memorandums had never! 
been made. It was Mrs. Nutting’s unquestioned right to' 
leave any and all her relatives out of her will, or include 
them, as she desired, and without explanation for what she 
did in that respect. 

i 

The court thought the memorandums evidenced an inten-j 
tion that Mrs. Nutting did not want or “intend” her rela¬ 
tives to share in her estate. But she nevertheless did! 
include some relatives in her July 14, 1947 will. Thus, we| 
can say she may have repudiated the memorandums in part 
at least. But that leads again into all sorts of guessing 
and conjecture going back as far as eight years, which the! 

• Supreme Court says has been shut out by statutes and the 
hearsay rule. We therefore drop the guesswork again. 

It is said they reflect an intention for her next of kin 
not to share in her estate under the July 14,1947 will. That! 


i 

I 

i 
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is absurd to begin with, and is wholly BESIDE THE 
POINT. It is the positive statute that has given the heirs 
and next of kin their right to receive a part of the estate, 
and such a situation is not uncommon. If the statute is to 
be effective as was intended by Congress, the LAW does 
not inquire whether she intended one way or the other. 
The LAW declares that when devises and bequests are 
made for religious uses and the testator dies in less than 
a calendar month, the devises and bequests are INVALID. 
There is no authority in law for the court to help the reli¬ 
gious institutions circumvent the provisions of the statute 
by resorting to informal and unattested papers which are 
not only incompetent, but which cannot possibly have any 
effect themselves as testamentary instruments, and under 
which the Cathedral and Church would get nothing because 
those papers do not even purport to give anything to 
anyone. 

Figuratively, the court held in one hand the complete 
and validly executed will of July 14,1947, and in the other 
the old revoked wills, the memorandums, and the unexe¬ 
cuted codicil. THAT WAS NOT THE POSITION of the 
testatrix when she made the July 14, 1947 will; at that 
time, and after more than a month of consideration and 
deliberation she provided in the most formal and effective 
manner known to the law that in making, publishing, and 
declaring that 3-page instrument as her own last will and 
testament she was “hereby revoking any and all wills and 
codicils heretofore by me made”. By what she thusly did, 
she necessarily knew and had to know that she was sweep¬ 
ing away everything that had occurred previously in rela¬ 
tion to disposing of her estate after death. She understood 
the will—there is no question about that; and anybody who 
reads the will cannot misunderstand it. The latest word 
prior to the will of July 14, 1947 that appellees can rely 
upon (we believe) is the revoked will of March 11, 1947. 
Is a person precluded from changing her mind about who 
should receive her estate? Is not three or four months 
enough to bring about changes of mind, and so on? 


i 
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As to Mrs. Nutting’s true intentions at the time she made j 
the July 14, 1947 will, we can say just as truly and with j 
just as much dependability that she, if asked about the j 
matter, would have responded from the depths of her heart j 
and soul: 

“Yes, I have thought about all my relatives, and I 
like some of them very much. But this is the way I i. 
look at the matter: If I get well, I hope to look up 
and become more familiar with them. Bight now, as j 
I make this will, I know that if I don’t live for a whole 
month afterwards, my relatives will share in my estate j 
to the extent that the devises or bequests to the 
Cathedral and Church fail under the law. That is 
exactly the way I want it to be. That is the way the 
law says it should be, and that suits me perfectly.” 

Now let us go back to possible frauds and perjuries: 
What SHOULD THE LOWER COURT HAVE DONE 
if the next of kin had taken the deposition of witnesses the j 
substance of which was to the same effect as the supposed 
quotation above, and had offered in evidence a will duly 
made in May, 1947 wherein neither the Church nor the 
Cathedral was mentioned? The court could have done but 
one lawful thing, to wit, rule out our proffered evidence,! 
and rule out theirs! We think the Supreme Court has held, 
and this court has followed, that such evidence, from which-; 
ever side it comes, or even if it comes from both sides^ 
must be ruled out and EXCLUDED. 

| 

The Res Gestae 

The appellees' and the court below considered the case 
as one calling for oral testimony as to wTtat the testatrisf 
intended. We repeat that the intention must be found ip 
the will itself, especially when the will is free from ambi[ 
guity and does not refer to any other documents. Oral tesf 
timony has already been shown to be incompetent except 
where it can reasonably be considered as part of the res 
.gestae. There are, of course, many cases w'here oral 


j 

i 
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evidence is properly so considered, snch as with respect 
to the physical destruction, mntilation, cancelation or al¬ 
teration of a will. Those, however, are equivocal acts, and 
necessarily involve the effective ingredient of intent. But 
here we have a solemnly and validly executed last will and 
testament, which was never altered or mutilated in any 
manner. It is without a single blemish, executed July 14, 
1947.- Does the deposition disclose anything than can be 
considered part of the res gestae that could be any reliable 
aid in ascertaining the intent of the testatrix as to whether 
she meant to revoke prior wills, as she unequivocally 
provided, or not to do so? 

Section I of the deposition (in the Statement of the Case) 
relates to the prior will dated March 11, 1947, and has 
nothing to do with the later will. Section II relates to the 
preparation of the codicil which was never executed. Sec¬ 
tion III shows that Mr. Barnard was preparing a new will 
and that a bequest of furniture was to be included in it. 
Section IV shows that Mr. Todd delivered the will to the 
testatrix, who said she wanted to read it over, and for him 
to leave it with her, which he did; that happened in the 
early part of June. Specifically, he testified that the tes¬ 
tatrix did not indicate “in any way” her intentions to her 
next of kin; and she did not indicate anything “about the 
disposition of her estate.” Section V shows that the tes¬ 
tatrix gave Mr. Todd two books, saying that everything 
he needed he would find in the books, and he found the two 
memorandums. Section VI shows that she said nothing 
whatever about her intentions with respect to revoking all 
previous wills. 

We therefore submit that nothing in Mr. Todd’s testi- 
mony can be considered as part of the res gestae for the 
purpose of ascertaining intent, even if that could be done 
by oral testimony—which we deny. Indeed, his answer is 
in the negative as to everything asked which could possibly 
be considered as part of the res gestae. 
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.Prior Revoked Wills Here Are Nullities 

Section 19-103 of the Code provides the formalities neces- j 
sary for the valid making of a will, for its alteration and - ), 
modification, and for its revocation. There is no implied ! 
revocation involved here. The July 14, 1947 will contained 1 
an express revocation clause, “ hereby revoking any and all j 
wills and codicils heretofore by me made.” The revocation i 
of the old will was complete and consummate when the new [ 
revoking will was executed. Thereupon, the March 11, 
1947 will was rendered a nullity, and could only be revived j 
by the testatrix herself in the manner provided by Section ] 
19-108, namely, by re-execution or by codicil, James v. Mar- \ 
vin, 3 Conn. 576; Colvin v. Warford, 20 Md. 357, 391 (1863) 
and authorities there cited; Hairston v. Hairston, 30 Miss, j 
276. j 

i 

Such a nullified will does not furnish any reliable evi-j 
dence of what the testatrix intended by her final and re-; 
voking will made four months later. j 

Finally, if the will itself called for a ‘constructionwhich;' 
we deny, the depositions and exhibits were incompetent as| 
evidence. But if they are admissible, they show nothing on} 
which to base anything but a speculative and conjectural 
construction. We think the court was not authorized to 
make a * construction 9 diametrically opposed to the plain 
meaning of the language of the will. We are therefore 
brought back or remitted to the language chosen and used 
by the testatrix and that can mean but one thing, and just; 
as she put it: “hereby revoking any and all wills and co¬ 
dicils heretofore by me made.” 

% 

Devises to Church and Cathedral Are Within Statute ! 

Title 19-202 of the District Code invalidates all devises 
and bequests 4 ‘to * * * or for the support, use, or benefit 
of, or in trust for • • • any religious sect, order, or de¬ 
nomination” unless made at least one calendar month be- 
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fore death of the testator. This statute is derived from 
the Maryland Constitution of 1776 (originally Article 34 
and subsequently Articles 35 and 38, Declaration of 
Rights). Long v. Gloyd, 25 Wash. L. Rep. 50; Newton v. 
Carbery, 5 Cranch Cir. Rep. 632. 

We think there can be no doubt that the devises and be¬ 
quests to the Church and the Cathedral in this case are 
plainly within the provisions and intendment of our stat¬ 
ute, and it is quite clear that Judge Letts so held. 

In the Maryland Constitution such devises and bequests 
were declared void unless they were sanctioned by the Gen¬ 
eral Assembly. Accordingly, the question arose in many 
Maryland cases as to whether certain devises and bequests 
were 4 within’ the prohibition, thus requiring legislative 
sanction to validate them. The Maryland courts have held 
every devise and bequest to churches, cathedrals, parishes, 
religious associations, societies, and the like to be within the 
prohibition of the Declaration of Rights. 

In England v. Vestry of Prince George’s Parish, 53 Md. 
466, 471-2 (1879) the court held a devise to the Vestry void 
under Article 38 of the Bill of Rights, but assent of the 
legislature was obtained to validate it. 

In Halsey v. Convention of the Protestant Episcopal 
Church, 75 Md. 275 (1892) a devise to 4 4 the Convention of 
the Protestant Episcopal Church of the Diocese of Mary¬ 
land, a body corporate, and its successors forever, to be 
held as a place for a church school for boys, to be under the 
control and supervision of said corporation” was held to 
be within Article 38 of the Bill of Rights, requiring legisla¬ 
tive sanction. Also in the same case a devise to 4 4 the Ves¬ 
try of the Parish of the Holy Trinity” was declared within 
the Article. 

The case of Trustees of Catholic Cathedral Church of 
Baltimore v. Manning, 72 Md. 116 (1890) involved a deed 
made in 1814 to the 4 4 Trustees of the Roman Catholic 
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Church in the town of Baltimore, their successors and as- j 
signs,” a corporation organized under the laws of Mary- ! 
land in 1795, and which was later known as Trustees of | 
Catholic Cathedral Church. The deed was held to be within j 
the Bill of Rights and invalid until specifically sanctioned j 
by the legislature. 

In Kelso v. Stigar, 75 Md. 376 (1892), the court was j 
clearly satisfied that a deed “ to the use of the Society of J 
Christian People called Quakers, inhabiting in and near 
the Town of Baltimore” was within the language of the 
Article; however, the court found the invalidity of the grant | 
to have been cured by an Act of 1793. | 

In Trustees, etc. v. Trustees, etc., 84 Md. 173 (1896), con- j 
veyances to the Jackson Square Centenary Methodist Epis- j 
copal Church, a body corporate, and from that grantee to j 
the trustees of the Methodist Episcopal Church in the East 
Baltimore Station, were held to be conveyances to “reli- j 
gious societies or denominations” within the Declaration j 
of Rights, Article 38. j 

In Zion Church v. Hilken, 84 Md. 170 (1896), there was a j 
deed made in 1793 to “Trustees of the said Lutheran Con- j 
gregation, in trust for the use and uses of the High Ger- j 
man Lutheran inhabitants in Baltimore-Town forever”, | 
etc. The Court held, “The deed from Englehard Yeiser I 
was in contravention of Article 34 of the Declaration of j 
Rights of 1776 and was therefore void.” - 

i 

In Regents of the University of Maryland v. Trustees of I 
Calvary Methodist Episcopal Church, South, 104 Md. 635 | 
(1906), the conveyance was made in 1881 “unto and to the j 
use of the Trustees of the Calvary Methodist Episcopal! 
Church South in the City of Baltimore, its successors and; 
assigns” (p. 638). The Court said: “Under these condi¬ 
tions by the express terms of Article 38 of the Declaration; 
of Rights the deed is absolutely void”. 
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In Brown v. Tompkins, 49 Md. 423 (1878), the residue 
was bequeathed “to be equally divided between the Dioce¬ 
san Missionary Societies of Maryland and Virginia”. The 
Protestant Episcopal Church of the Diocese of Maryland 
claimed its share but the court held that the bequest was 
void under Section 38 of the Bill of Rights. 

In the case of Vansant v. Roberts, 3 Md. 119, 125 (1852), 
the bequest was to the “Trustees of the Chartered Fund of 
the Methodist Episcopal Church, located in Philadelphia, 
for the sole use and benefit of said church, according to the 
charter of said fund forever.” The court held the bequest 
to be within Section 34 of the Bill of Rights, and therefore 
would be void, except the legatee was a Pennsylvania cor¬ 
poration and the Bill of Rights had no extra-territorial 
effect. 

In Trustees, etc., v. Warren, 28 Md. 338, 354, (1868) the 
will was made and the testatrix died prior to 1802. A be¬ 
quest to the “Methodist Episcopal Church at Greensbor- 
ough” was held to be within Section 35 of the Bill of Rights 
as a bequest to “any religious sect, order, or denomina¬ 
tion.” 

In Gardner v. McNeal, 117 Md. 27 (1911) there was a be¬ 
quest of “my diamond rings and earrings to the Church 
of St. Ignatius.” The church was physically a part of 
Loyola College Building, the priests attached to the college 
being also attached to the church, and said church and 
college were integral parts of the same management; the 
title to said property was vested in the “Associated Pro¬ 
fessors of Loyola College.” The court held (page 33) the 
legacy to be manifestly one intended for the benefit of the 
church and “not for the education purposes included within 
the powers of the Associated Professors of Loyola College. 
It was therefore a legacy of the class coming within the 
provisions of Article 38 of the Declaration of Rights.” 

The Vestry of the Nativity and Resurrection Parish, or 
as the testatrix called that religious body, the “Church of 
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the Nativity, Episcopal’’, was incorporated under the Ma-j 
ryland Vestry Act of 1798 (D. C. Comp. Stats., Ch. XV, 
Sections 176 et seq.) which was adopted for the District,! 
Sec. 49-303, Code, 1940 (Jt. App. 36). That law specifies | 
in detail how Protestant Episcopal Churches in the District j 
of Columbia are to be organized and governed. Sec. 180! 
requires vestrymen to subscribe to a declaration of belief; 
in the Christian religion. Sec. 186 empowers church ward-i 
ens of the Protestant Episcopal Church to keep the peace j 
and to eject disorderly persons from the church. Other sec-! 
tions provide for the employment of ministers (Sec. 189) ;j 
vesting of title of property belonging to the Protestant 
Episcopal Church (Sec. 183); maintenance of church rec-j 
ords (Sec. 192 et seq.); restriction of alienation of churehj 
property, requiring the approval of the bishop if there is 
no rector (Sec. 203). | 

It cannot be doubted that the Church and Cathedral arej 
inside the Protestant Episcopal religious family. Thej 
name of each would seem to be sufficient to show this. But 
as to the Church, it practically admits unqualifiedly being 
a part of the Protestant Episcopal religious sect, order ori 
denomination because it was incorporated under the Act; 
cited. As for the Cathedral, its name indicates clearly itsj 
direct connection and integrality with the Protestant Epis¬ 
copal Church. Its special charter adopts about the same 
provisions with respect to the corporation’s property as ap¬ 
pear in the Vestry Act of 1798, to wit, the charter unqualin 
fiedlv requires the chief churchman of the diocese, namely 1 
the Bishop of the parent Church, to concur in any alienation 
of the corporation’s property. Of particular importance^ 
also, is the fact that its charter defines the purpose and 
object of the corporation to be the establishment and main-i 
tenance of a Cathedral and institutions of learning “foi^ 
the promotion of religion and education and charity”. No 
objects or purposes could be stated that would better ex¬ 
press the general objects and purposes of the Protestant 
Episcopal Church; and the Cathedral is the principal 
church or place of worship of the diocese. 
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For an enlightening article as to the Protestant Episco¬ 
pal Church, we refer the Court to The Encyclopedia Ameri¬ 
cana, Volume 22, Page 680, et seq. (1946 Edition), which • 
shows the history of the Church, its doctrine, discipline, 
organization, etc. We quote the following excerpt: 

“The Protestant Episcopal Church is that ecclesi¬ 
astical body in the United States of America which is 
in full communion with the Church of England, from 
which it is historically descended, and consequently 
with all other branches of the Anglican Communion. 
The name by which it is known was first given it by a 
conference of clergy and laity at Chestertown, Kent 
County, Md., 9 Nov. 1780. Its use spread throughout 
the colonies then in the midst of the Revolution. It 
was used officially by a convention at Annapolis, Md., 
1783, in which the identity of the Protestant Episcopal 
Church with the church formerly established as the 
Church of England was asserted. Until the American 
Revolution the bishop of London exercised a general 
superintendency over the congregations of the Church 
of England in the American colonies.” 

In Boyce v. Christian, 69 Mo. 492, (1879), the Court 
considered a bequest to the Old School of the Baptist 
Church. The words of the Missouri .Constitution of 1865 
were identical with our statute. It was contended the 
bequest was not within the statute because the congrega¬ 
tion of the legatee church governed itself, was distinct from 
other congregations, and the meeting of delegates had no 
power over a particular congregation, etc., etc. The lower 
Court held that the legatee was not a “religious sect, order, 
or denomination”. On appeal, the judgment was reversed, 
the Supreme Court making this highly appropriate and 
pertinent statement: 

“It would not be respectful to the worshipers at 
that church to be told that they did not belong to any 
religious denomination”. 

The Wisconsin Court, in State v. District etc., 76 Wis.' 
177,44 N. W. 967,20 Am. St. Rep. 41, has said: 
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“ People believing in the same religious doctrines, 
who are more or less closely associated or organized 
to advance such doctrines and increase the number of 
believers therein”, constitute a religious sect. 

In Long v. Gloyd, 25 Wash. L. Rep. 50 (1897), a devise 
was to be administered under the care and control of the 
pastors of two churches for the education and training 
of children. The will provided that if the devise should i 
be inoperative, then the property should go to James j 
Gibbons. The Supreme Court (now District Court) held 
the first devise invalid because it was made in a will exe¬ 
cuted too near the death of the testator, but the gift over | 
to Gibbons, as an individual, was held to be valid. 

In Newton v. Carbery, 5 Cranch Cir. Rep. 632 (1840), a 
gift to a church was held invalid because it was for the | 
obvious use and benefit of a religious sect, order, or de- ! 
nomination. See also Horn v. Foley , 13 App. D. C. 184 j 
(1898), where this Court accepted without question what j 
appeared to be agreement on all sides that a bequest to j 
the pastor of St. Aloysius Church for masses was void. 

We are aware of the case of Speer v. Colbert , 200 U. S. i 
130 (1906), 26 Sup. Ct. 201, 50 L. Ed. 403, affirming .24 j 
App. D. C. 187. But that case is not applicable here. The ! 
crux and kernel of that case was that “the college is not | 
a religious institution intended for the tuition and propa¬ 
gation of a particular doctrine and creed of religious j 
belief”; it was not a sectarian institution. In the pres- j 
ent case the Cathedral Foundation and the Church are j 
clearly part of the Protestant Episcopal sect or denomina- j 
tion which holds sentiments and doctrines different from j 
other sects and people; and the chief purpose of the Church j 
and of all of its sub-parts is to promote and propagate its j 
particular doctrine, and creed and tenets, and to gain j 
additional adherents to same. (See “Growth of the j 
Church”, Enc. Amer. 685, supra). 


I 
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This Court Should Not Approve Extension of Doctrine 

To This Case 

Among the great objectives of any system of testament¬ 
ary law are uniformity in its application, consistency, and 
clarity. We think our testamentary law is settled as to 
this case, and we urge that it should remain so and not 
be broken down, warped and emasculated to suit the exi¬ 
gencies of a particular case because there happen to be 
two disappointed religious legatees. We have cited au¬ 
thorities of this Court for the very wise principle that 
people should be allowed to make their own wills, and that 
when a person makes a valid will which is complete in 
every respect and contains no ambiguity, the Court will 
leave it as the testator made and left it, and not attempt 
to supply omissions, for otherwise the instrument would 
cease to be the testator’s will and become a court-made will 
based upon guess and assumption that the testator himself 
intended to make a different will from that which he 
actually did make. The precise question involved here ap¬ 
parently has not been before this court, but in a number 
of cases litigants have strenuously urged this court to 
change the testator’s will, but it has consistently refused 
to do so. See especially Geo. Wash. TJniv. v. Riggs Nat. 
Bank , 66 App. D. C. 389, 391, 88 F. (2d) 771. We think 
those decisions are rightly to be relied upon by everyone 
and should be adhered to by the court, and the general 
principle which is so settled by them would adequately 
dispose of the case. 

The Wills Are Substantially Different 

Although the opening paragraph and first item in each 
will are to the same effect, other provisions differ sharply 
in substance and effect. 

I 

Item II in the prior will of March 11, 1947 bequeaths 
$500 to each of six named persons and provides “In the 
event of the death of any or all of these individuals herein 
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mentioned prior to my demise, or if not living at the time 
of the disbursement of my estate, the money so bequeathed j 
is to revert to my estate.” Under this provision^ if any one | 
of the named persons should predecease the testatrix, all ! 
of the six bequests would fail, and the $3,000 represented j 
thereby would be a part of the residue. It is plain also | 
that all of the legatees are required to live until “the time j 
of the disbursement of my estate”, which would be at 
least a year after the date of the testatrix’ death; other-! 
wise the $3,000 would become a part of the residue. Item; 
THIRD of the later will (July 14, 1947) bequeaths thej 
same amount of money to the same persons “if they! 
survive me.” Under this bequest if an individual legatee j 
does not survive the testatrix, only that legatee’s bequest 
fails, and all the others remain in force. Thus there is; 
OMITTED from the later will the condition which would 
cause the failure of all six bequests. j 

_ i 

Item m of the prior will also bequeaths $2,500 to Polly 
Norris Blackall subject to the same conditions as recited 
in Item II. But in the later will, the legatee’s survival 
of the testatrix is the only requirement, and all of the 

other conditions are OMITTED. ! 

i 

ITEM IV of the prior will devised and bequeathed two- 
sixths “of the balance of my estate” to the Eastern Star 
Home as a memorial. Thus after payment of debts, 
funeral expenses, and such of the bequests made in Items 
II and IH as might be valid, if any, “the balance of my 
estate” would be ascertained. In the later will, the Ma¬ 
sonic and Eastern Star Home is given two-sixths of the 
“rest and residue”, which would result after payment of 
debts, valid legacies (specific and general), all administra¬ 
tion costs, commissions, attorneys’ fees, etc. It is there¬ 
fore beyond doubt or argument that the quantum of devise 
to the Home was greatly cut down by the later will. 

Item TV of the prior will also devises and bequeaths 
“two-sixths of my estate” to the Cathedral as a memorial. 
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Tills devise means, at least, that all assets are to be 
considered according to value ($116,851.67, estimated) and 
the Cathedral would be entitled to two-sixths thereof, 
without deductions for anything, but probably subject to 
abatement. But the later will, of July 14, 1947 devises 
and bequeaths to the Cathedral only two-sixths of the net 
residue after payment of all debts, valid legacies, and 
administration expenses of all kinds. The Cathedral’s 
interest in the estate was therefore changed completely 
and greatly reduced by the later will, to wit: under the 
prior will it could demand two-sixths of the gross estate, 
while under the later will it can take only two-sixths of 
the net residuary estate. 

Item IV of the prior will also gives “one-sixth of my 
estate” to the Church of the Nativity. The later will 
devises and bequeaths to the Church only one-sixth of the 
net residue of the estate. Thus the devise to the Church 
is changed and diminished by the later will in the same 
manner as the devise to the Cathedral. 

Item IV of the prior will devises and bequeaths “The 
remaining sixth of my estate” to the Home for the Incura¬ 
bles. The later will devises and bequeaths to the Home 
only one-sixth of the net residuary estate. And so, the 
devise to this Home is similarly changed and reduced by 
the later will. 

Item V of the prior will bequeaths certain chattels to 
eight named persons, and “in the event of the death of 
cmy or all of those individuals so enumerated below in Item 
V, prior to my demise, or if not living at the time of the 
disbursement of my estate, the property so bequeathed is 
to be sold and the money received therefrom is to become 
a part of my estate.” The later will makes the same 
substantial changes in regard to these bequests as it did 
with respect to the bequests made in Item II of the prior 
will, discussed above. It is to be noted also that under the 
prior will the residue would be increased considerably by 








the death of any one of the legatees in Items H, HI and 
V before distribution, whereas under the later will the 
residue would not be increased except as to the bequest 
to the particular legatee so dying. j 

j 

The provisions of Items VI and VII of the prior will are j 
revised and restated in Items SIXTH AND SEVENTH I 
of the later will. 

I 

I 

Viewing the two wills together, the later one is a 
complete remaking of the prior one in form, language, and j 
substance; and there is no basis whatever for anyone to j 
say that the difference between the two wills consists only j 
of changes in regard to bequests other than those to the i 
Cathedral and the Church; nor that the two wills contain | 
the same provisions for all beneficiaries; nor that the j 
changes were mere changes in matters of style and lan- | 
guage. The lower court said the prior will “is identical I 
with the will dated July 14, 1947 in the disposition of the ! 
estate of the decedent / 9 (Jt. App. 83). This statement j 
is erroneous; it is impossible to get such a result from j 
considering the two wills side by side. We cannot help | 
but think that the lower court was unwarily misled by the 
averments of the appellees into believing that the diposi¬ 
tive provisions of the two wills were identical. 

i 

i % 

Judgment Appealed From Illustrates Confusion From 

Attempting to Remake Wills j 

• i 

It will be observed that the judgment appealed from j 
admitted the whole will of March 11, 1947 to probate, j 
whereas it may have been intended to admit only the j 
provisions therein made for the Cathedral and Church, J 
and maybe not. But if so, then her true will is made up 
by the court of the later will combined with only certain j 
parts of the earlier revoked one, insofar as the Cathedral 
and Church are concerned. Then what happens to thej 
items II, m, and V of the prior will which contain the 
expressed conditions noted? Do those legatees take under 
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the prior or later will? We suppose there w T ould have to 
be a construction which might result in declaring the prior 
condition void and revoked by the later will, although the 
later will does not say so. We ask, would it be proper to 
construe into the later will an implied revocation of the 
conditions in the prior will, and yet refuse to construe the 
express revocation clause in the later will to be effective? 
It is also to be noted that under the prior will the Cathedral 
was given “two-sixths of my estate”; likewise the Church 
was given “one-sixth of my estate.” The later will gives 
the same fractional shares of only the residuary estate. 
The provisions in the two wills are conflicting, and we 
suppose there would have to be another construction which 
might again result in holding that the provisions of the 
later will supersede those of the prior one. In such event, 
implied full revocatory effect would thus be given to the 
later will in regard to the Cathedral and Church, whereas, 
by the judgment appealed from, the express revocation 
clause is not to be given its plain meaning and effect. All 
this illustrates but the beginning of the mass of confusion 
which would result if the courts of the District once begin 
changing and remaking wills. 

It should also be observed that the true effect of the 
judgment appealed from is to either wholly or partially 
revive the will of March 11, 1947. Under the circum¬ 
stances, we think it improper for a court to assume such 
authority when it is settled (a) that an express revocation 
clause in a later complete will operates immediately upon 
the execution of such later will; and (b) the statute ex¬ 
pressly provides the only way which a revoked will can 
be revived, namely, by re-execution or by another instru¬ 
ment executed by the testator in the same manner as 
required for a will. The effect of the judgment is also 
to limit 'a person’s right to expressly revoke prior wills, 
since it makes that right subject to the outcome of a post 
mortem inquiry as to whether a revocation was intended 
or not, and if so, to what extent. 
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The Doctrine of Dependent Relative Revocation In General 

The substance of this doctrine is fully expressed in the 
one word ‘ conditional ’. Every definition acknowledges 
that the doctrine rests upon inference, assumption, and 
presumption. The doctrine is applicable in a situation 
where the testator’s act constituting the alleged revocation 
is equivocal; e. g., cancellation, burning, mutilation, etc T ; 
but it is not applicable where the revocation is unequivocal 
as by a formally and validly executed subsequent will 
containing an express revocation clause. 28 Ruling Case 
Law 182, Sec. 141 states: j 

“Under what has been termed the doctrine of ‘de¬ 
pendent relative revocation’, if a testator cancel pr 
destroy a will with a present intention to make a new 
will as a substitute for the old, and the new will is not 
made, or if made fails for some reason, it will be 
presumed that the testator preferred the old will to 
an intestacy, and this testament will be given effect. 
The doctrine is one of presumed intention and the 

. theory is that the original disposition would not have 
been revoked unless the new could be given effect. 
* * * It has been said that where a unit executed 
-according to law contains an express clause of relo¬ 
cation the doctrine of dependent relative revocation 
cannot apply m (Italics supplied). 

40 Cyc. 1177, Wills, states: “Thus an express revocatory 
clause will operate as such notwithstanding certain devises 
or legacies in the subsequent will fail to take effect on 
account of the incapacity of the devisee or legatee to take” 
(citing in note 80 the Maryland case of Colvin v. Warfojrd, 
20 Md. 357 and several early English cases). j 

Professor Page, in his treatise on Wills (Lifetime Ed., 
1941, Vol. 1, Sec. 478 et seq.) includes an extensive article 
dealing with the doctrine. Of course he covers the whole 
field, but we are concerned here with only one phase: of 
the doctrine, indicated in italics, supra. 


i 

i 

i 

I 

i 

I 
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Our facts are: Testatrix made a will on March 11, 1947 
embodying a disposition of her entire estate. She made 
another will on July 14, 1947 which is concededly valid in 
every respect; it differed substantially from the prior one 
in get-up, language, dispositive and other provisions, and 
it expressly revoked any and all prior wills and codicils 
made by her. 

As to such facts, Mr. Page says (p. 887, Sec. 481) :* 

“Testator may execute a later will in due form; 
but facts and rules of law which have nothing to do 
with the execution of the instrument may prevent the 
operation of the dispositive provisions of the will. 
In most of these cases, testator has executed the in¬ 
strument which contains the revocation clause through 
a mistake of law as to the capacity of the beneficiary 
under the new instrument to take, the rule against 
perpetuities, and the like; but the question remains 
whether such mistake is so essential that no effect will 
be given to testator’s intention 4o revoke the prior 
will. The courts have laid down the rule in very 
general terms, that if the second will is duly executed, 
and contains am express revocation clause, it operates 
as a revocation, although the dispositive provisions 
of the will may fail of effect for other reasons. 

“A clause of express revocation takes effect although 
the beneficiary under the later instrument is incom¬ 
petent to take, as where the gift in the second will is 
to a charity, and testator does not live for the length 
of time, after making such will, which is required by 
statute to make charitable gifts valid, or where the 
gift is to a slave, who can not take, or where the 
revoking instrument is an attempted conveyance to 
testator’s wife.” 

Supporting the general rule which Mr. Page says the 
courts have laid down, he cites the early English cases of 
Tupper v. Tupper, 1 K. & J. 665 [devisee incompetent to 
take], and Quinn v. Butler, L. R. 6 Eq. 225; and for its 
application to such situations as we have here (incapacity 
of devisee) he cites Goodright v. Harwood, 3 Wills, 497, 
Cowp. 87; Roper v. Radcliffe, 10 Mod. 233; Tupper v. 
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Tupper, 1 Kay & Johnson, 665 (gift to charity); Ellis v. 
Smith , 1 Ves. Jr. 12. He also shows that the rule prevails 
in Connecticut, Georgia, Indiana, Kentucky, Maryland , 
Massachusetts, New York, Pennsylvania and West Vir¬ 
ginia. 

j 

Our Testamentary Law Precludes Application of ! 

Doctrine Here i 

Our testamentary law is automatically kept up to date as 
much as the calendar because it consists of the Maryland 
Testamentary Act of 1798 (substantially copied into our 
Code); the British statutes in force in Maryland on Febru¬ 
ary 27, 1801, including the English Statute of Frauds en¬ 
acted in 1676; and the English decisions under that statute. 
Pasucci v. Alsop, 79 U. S. App. D. C. 354, 147 F. (2d) 880 
and cases there cited. Authorities no longer need be cited 
for the statement that the decisions of the Maryland courts 
with respect to the same testamentary law are to be re¬ 
garded here as high authority; and likewise as to the early 
English decisions. j 

i 

In Semmes v. Semmes, 7 H. & J. 281 (Maryland, 1826), 
the testator had oblitered his signature to his will and the 
signatures of the witnesses, and wrote a memorandum at the 
foot of the paper just below the signature, “in consequence 
of the death of my wife, it becomes necessary to make an¬ 
other will. ’ 1 He signed the memorandum with the same ink 
as used in making the obliterations. The Orphans’ Court 
refused to admit the will to probate, and that action was 
affirmed. 

i 

The second question was whether the obliteration amount¬ 
ed to a revocation of the will. The court held the revoca¬ 
tion to be absolute when the cancelling was done. The court 
recognized the proper application of the doctrine of de¬ 
pendent relative revocation to such equivocal act: i 

“As where a man having duly executed one will, aft¬ 
erwards causes another to be prepared, and supposing 

i 

I 

i 


I 
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the second to'he duly executed, under that impression 
cancels the first. In such case it has been held, that on 
the second turning out not to have been duly executed, 
the cancelling the first, being done by mistake and mis¬ 
apprehension, would not operate as a revocation. But 
never where a man has deliberately and intentionally 
cancelled his will, as in this case, in the entire absence 
of all accident or mistake, notwithstanding he may, at 
the time, have intended to make another will.” 

Of interest is the court’s further remark: “It is said, and 
indeed it would seem from the testimony, that Ignatius 
Sernmes did not intend to die intestate, but however that 
may be, we cannot make a will for him. ’ y * 

The case of Colvin v. Warford, 20 Md. 357, 391, et seq. 
(1863) is of extreme importance here. Courts, text writers, 
and annotators cite this case for the rule that where a sec¬ 
ond will is regularly executed and contains a clause revok¬ 
ing all prior wills, and is inoperative merely because of ex¬ 
trinsic circumstances, it does operate as a revocation. The 
Maryland court considered the English cases under the 
Statute of Frauds and found them to support the conclu¬ 
sion indicated. 

It is interesting to note the succinct remark of the Mas¬ 
ter of the Rolls (Sir John Romilly) in 1860, Nevill v. Bod- 
dam, 28 Bevan 554, “It would be a perfectly novel doctrine 
to say, that where a codicil does take effect, the revocation 
[therein contained] cannot take effect” 

The outstanding authority on the English law, Jarman, 
5th Am. Ed. p. 200 (star page 169) says: “But it seems, 
that, if the second devise fails, not from the infirmity of the 
instrument, but from the incapability of the devisee, the 
prior devise is revoked”, citing Frenche’s Case, 8 Vin. Ab. 
Dev. 0. pi. 4, and other cases, supra, including Re Gentry, 
L. P. 3 P. & D. 80 [where an express revocation clause was 
held absolute, though accompanied by a desire that an in¬ 
strument, referred to as a will, but which in fact was a valid 
deed, should stand as the will — which it could not do]. 
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The principle we contend for is also applicable where a I 
codicil contains a clause expressly revoking certain devises j 
or bequests made in the original will and the devise in the! 
codicil fails because of matters dehors the will, e.g. illegality! 
(perpetuities), incapacity of the devisee, as here, etc. Page! 
cites many cases supporting his statement from the various) 
states, as hereinbefore indicated, and we commend them to 
the court’s consideration, especially the following: Burns v.\ 
Travis, 117 IncL 44, 18 N. E. 45; Wallingford v. Walling¬ 
ford, 266 Ky. 723, 99 S. W. (2d) 729; Laughton v. Atkins, 18 
Mass. (1 Pickering 535); Hairston v. Hairston, 30 Miss. 27 ;■ 
Vining v. Hull, 40 Miss, 83; Price v. Maocwell, 28 Pa. 23 (de¬ 
vise to same institution); Teaele’s Estate, 153 Pa. 219, 25 
Atl. 1135; Luth. Cong. Appeal, 113 Pa. 32, 5 Atl. 572; Hoff^ 
ner’s Estate, 161 Pa. 331, 29 Atl. 33; in re Melville’s Estate* 
245 Pa. 318, 91 AtL 679, L. R. A. 1916C, 98; Ely v. Megie\ 
219 N. Y. 112,113 N. E. 800; in re Benedict (1889) 32 N. Y : 
St. R. 139 (same gifts as in prior will). 

i 

In Laughton v. Atkins, supra, the Massachusetts court 
said, “A second will inconsistent with the first, perfect ip 
form and execution, but incapable of operating as a will on 
account of some circumstances dehors the instrument, rer 
vokes the first instrument where the second contains a 
clause of express revocation.” 

’ 

Hairston v. Hairston is especially pertinent. It involved 
three wills dated September 22,1841, March 6,1852, Marcli 
7,1852, each revoking prior wills. Certain gifts in the final 
will were invalid by reason of the incapacity of the legatees. 
After referring to certain aspects of the case, the court said 
that cancellation, obliteration, and so forth, cannot be ap¬ 
plied to the case of express revocation by a will duly exe¬ 
cuted according to the statute, for in such a case the aqt 
of revocation is unequivocal, and it is inconsistent to seek 
for intention outside the instrument itself. “Indeed th£ 
doctrine of dependent relative revocation • • • can have 
no relevancy to a case in which the intent to revoke is de- 


i 




46 


dared in a will or dedaration in writing, duly executed, 
and which is of necessity unequivocal, and therefore con¬ 
clusive as to such intent.” 

The attempted application of the doctrine to our facts is 
based- solely on guesswork and assumption. In the Penn¬ 
sylvania case of Price v. Maxwell, supra, the court for co¬ 
gent reasons flatly decided that it would not indulge in 
speculation and conjecture to supply conditions not ex¬ 
pressed by the testator when he had it in his power to make 
them but chose not to do so. The court said, 44 We can make 
none for him”. 

Related to our problem is the one where the second will, 
duly executed, is inconsistent with the first, but is incapable 
of operating on account of circumstances dehors the instru¬ 
ment. The majority of courts hold that the second will 
nevertheless revokes the first. Neihling v. Methodist 0. H. 

Asso., _Mo._, 286 S. W. 58, with annotation in 51 

A. L. R., p. 675 et seq., continued in 123 A. L. R., p. 1402, 
par. VI, which shows the rule to be supported by the latest 
cases. 

The California Case Relied On By The Lower Court 

The lower court adopted the 44 reasoning” in Second 
Church of Christ Scientist v. Kaufman,, 25 Cal 2d 854 (155 
Pac. 2d 831) for its decision. That case is not applicable on 
its facts, and even if it were it is too laden with danger for 
this court to approve for reasons hereinbefore shown. 
There, both wills named the same legatees and each would 
take the same property as under the prior will. In our 
case, while the same legatees appear, the devises and be¬ 
quests to them are altogether different; drastic changes 
were made by the later will eliminating important condi¬ 
tions appearing in the former will. In the Kaufman case 
it appeared that the testator was satisfied with his old will 
and merely wanted to add a new California executor to 
serve with the New York resident who was named as sole 
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executor in the prior will. In our case the testatrix had het 
old will completely reconstructed and substantially revised, 
as hereinbefore demonstrated under the heading “THE 
WILLS ABE SUBSTANTIALLY DIFFERENT.’ ’ | 

i 

Moreover, the California court does not refer to any 
statutes similar to ours, nor to any such settled rules as we 
have in the District. In this jurisdiction, the execution of 
the new will containing an express revocation clause ef¬ 
fectually and simultaneously revokes the prior will and 
thereafter the prior will must be re-executed to bring it 
back to life. It is also of particular interest to note that the 
Intermediate Court of Appeals held flatly, by unanimous 
decision of three judges, that the first will was revoked. 
That court said, 151 Pac. 2d 37: “The doctrine of dependeht 
relative revocation has no application where, as in the in¬ 
stant case, the testator executes a valid will meeting all 
legal requirements which revokes all previous wills. This 
rule applies even though the testator dies so shortly after 
the execution of his last will that attempted bequests to 
charity are void,” citing Estate of Smith, 140 Cal. App. 517, 
35 Pac. 2d 335, as settling the rule for California. 

i 

] 

CONCLUSION 

i 

For reasons hereinbefore shown, and in view of the ex¬ 
treme danger of extending the doctrine of dependent rela¬ 
tive revocation to this case, we submit that the judgment 
appealed from should be reversed, with appropriate direc¬ 
tions. 

Respectfully submitted, 

i 

Frank L. Dennis, 

Attorney for Appellants in No. 10J273 

i 

J. Richard Earle, 

Attorney for Appellants in No. 10^274 

Joseph P. Bailey, 

Attorney for Appellants in No. 10, 275 
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Last Will and Teataaent of Lillian L. Batting 


filed 


CCT 2- W/? 

ta ** w hotJui ft u 

I, Lillian L. Batting of Bashing ton, D. C. , being of sound alnd do ask*. Umhs 
publish and declare tha following to ba ay last will and testeaent, hereby revoking 
any and all sills and codicils at any tiaa herstofors aada by as. 

RB I I direct ay executor, barainaftar nosed F to pay all of ny just 
debt man tba expanse of ay last Illness and funeral, in such aaount as ba aay daaa 
proper, as soon after my death as any ba practicable. 

ITU H I bequeath tha sua of $500 to each of tha foliosing friends If 
Using at tha tiaa of ny death. In the event of tha death of any or all of those 
individuals herein mentioned prior to ny deaise the aoney so bequeathed is to revert 


to ay estate) 


I)<ncK^ PaaJUtt 




Lillian Chenoeith 
Lena Lane Thatcher 
Augusts Tyree Biller 
Lida S. Penf laid 
Arthur Stooe 


Washington, D.C. 
Boise, Idaho 
Alaaeda, California 

Oswego, Bee York 
Bllburn, Bee Jersey. 



th the sun of^flOOO, One thousancUdSHars, to/ 

living at thet^ae' of ny death. avent th^sbe is deceased, 

the shard"is to revert to--<y*eatate. 

ITS* TT JxL. I bequeath the sua of $2500, teenty-flve hundred dollars to sash 

sj$ the following Individual^, if living at the tine of my death. In the event that 

either or both are deceased the share or shares are to revert to ny estates 

PAlly Borris Blacks 1,1 Jofaannasbarg, South Africa ig at 

ga t e Sh l ol Bas hing tea , Pi -O. tftctAQ 0 -* 

Two-sixth at the balance of UT estate, of whatever kind and 

whersoever situate, or which I eey die seised or possessed, or to which I nay be 

entitled et the tiae of ay death, I give, devise and bequeath to the ^astern Star 



























Lillian Chan owl th 


Bundrad Lollars (*2500.00) 
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Cbe-clxth of sr- estate I give, <2«*i»« »a<l lequeath to the Church of 
tin Nativity, Washington, E.C. (Episoopal) as a memorial to Cano Ingram and 
Elisabeth Jtiofcnood. 

T>.e re m in inn sixth of my estate I rive, devise and boqueath absolute¬ 
ly nnd in feo simple to the F.coe for the Incurables, Washington, D.C. as a 
nem-riel to sr uncle, Joseph C. Link ins, 

172. V, I bequeath to the following persons personal belongings as 
enumerated belom. In the event of the death of any or all of those indivi¬ 
duals so enumerated hoioe in Item V, prior to my demise, or if not living et 
the time of the disbursement of my estate, the property so bequeathed is to 
he sold and the money received therefrom is to become a pert pf sy estate. 


Alice Sham Sorts 


Philadelphia, pa. 


Cold chain end open 
gold faced match 


Alice Casey Clines Itimca, "ra York Two strne diamond rin--. 

Elisabeth lane Fitch ‘ • 2rad^ ««shin»^en Silver Ton Set 

Arllne C, Crinaley Lot *n;-eles. Cal, Erihroidered shaml 

yahoyany dropleof table 
Kidney desk 
Colonial mirror 
oandlebras 


.Anna K. Jarrell 


Ja. P. Linkina 


Frank Korris, cousin 
Inure diZerega 


-la shir. -ton,*- ,C, 
Silver bprin- ,-d. 


Pittsbur-h, Pa. 
Washington, V .C. 


Cold bracelet' 

Eiamond dinner ring 
(4G diamonds) for 
his mifo. 

Portrait of rmndnether 

tinner rin** mith 
and diamonda « 


ITa: TX. It is Bay request that the exeoutor of my eatate in order to 
have help and advice in the diepoem1 of other personal belongings of mine, 
such ss furniture, veering epperel, etc., that ha employ 1'r*. Cleo V., bherfy 
to assist in the distribution of this property. For this mork she is to re- 
oeive such remuneration as my Executor deems fair end reasonable.- 

It any, ell, or mheteeer part or portion of the property in this ostegor 
(Item VI) is sold, the money received from such sale shell become e pert of 
my estate. 

All final decisions regarding the disposal of this property,'by 
gift or othermise shall he made by my Executor. 


- 2 - 




LAST HU. AMD TSSaUCOtT 


•i 

* 


of 

LILLIAN L. M U TTI HO 


Ct* r~\ 

< (L._/ 

AUG 19 1947 

TKKHXknc C*Ki> > - .r l.L 
Ub>iiiru<4 a:::.' i>. u 

Cksk ul I'lUj-.fc Ow_t 




I, T.TTJ.TAW L. M3 TTO 0 , a resident of the District of Colaafrla, being 
sod disposing mind sod capable of executing s valid daad or contract, 
aka, doclara, and publish this ay Last Nill sod Tastaasot, hereby 
any and all wills and codicils oeratofora by as aada. 

PI 1ST : I direct the p a yme n t of all ay Just debts as soon as asy be 
found convenient, and the payment of tns expenses of ay last Illness and 
funeral , In such aaount as nay be determined proper by ay Executor hereinafter! 
named. 

SECOND: I give and bequeath to the following named persons, if they 
survive ee, the following: ALICE SHI# BORTZ, Philadelphia, Pennsylvania, 
ay gold chain and open gold faced watch; to ALICE CASE! CLINES, Ithaca, Hew 
York, ay two—stone diamond ring; to ELIZABETH LUTE PITCH, Stanford, California, 
ay Silver Tea Set, to ARLZNK C. OKKSLET, Loo Angeles, California, ay 
embroidered shawl, mahogany dropleaf table. Kidney desk. Colonial mirror and 
Cendlebras; to A5NA K. JARRELL, Washington, D. C., ay Gold bracelet; to 
■TLLTAIi P. LINENS, Silver Spring, Maryland, ay Diamond dinner ring (J«S 
diamonds) for his wife; to FRANK MORRIS, cousin, Pittsburgh, Pennsylvania, 
Portrait of grendaotner; to LAURA DI2KHB0A, Washington, D. C., ay Dinrer 
Ring with Amethyst and diamonds. 

THIRD : I give and bequeath to the following named persons, if they 
survive se, the sum of Five Hundred (3500.00) Dollars each: DOROTHX PX2LER, 
of Washington, D. C.j LIU JAM CHENOJTITH, of Washington, D. C.| UNA LAKE 
CATCHER, of Boise, Idaho; AUGUSTA TIREA KILLER, of Alsmeds, California; 

LILA S. PEN FIELD, of Oswego, New forty ARTHUR STONE, of HUburfc, New Jersey; 
and I give and bequeath to POLLY SOURIS BLACKALL, if she survives me, 
of Twenty-five ftindred (22500.00) D o ll ars. 


the sis 
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PCIJHTHi If, At the tl mm of wj death, any of the persona to *«» I 
«h»n have made a general, or a specific l»pcj, devisa, or bequest in *by 
paragraph of this will, payabla «t tha tins of AT death, bo not living or 

existing, or If, for any reason whatsoever, any of the general, or specific, 

I 

legacies, devises, or bequests, shall lapse, then £ direct that such legacy, 
devise, or bequest, so lapsing, or falling, s h a ll bacons, and be, a pert of Ay 
residuary estate* 

FIFTH » m the rest, and residue of ay estate, reel, personal or 
mixed, of whatsoever nature and wheresoever situate, which I hat **** or have 

I 

the right to dispose of At the time of AT death, I give, devise and bequeath, 
absolutely and in fee simple, as follows: 

(a) Two-sixth (2/6) to the USOHXC AJTO EASTERN STAX HCtZ of 

the District of Columbia, upon the condition that the sane be used as a 

I 

H—nrlnl, as may be determined by the Boetd of Directors of said Bans, to 
Bother, KAHT STCNh LDXms, sad ay father, JAKES HATHAHTEL LUJUKS. 

(b) TWo-aixth (2/6) to the HSHHQT0B CATHEXRAI* the proceeds 


to be used as may be detendned by the 


as a M na crla l to AT husband, BOOH BJl'lDU* 


authorities of the Cathedral, 


(c) Cbe-eixth (1/6) to the CHtJHCH OF THE KATITIR, Episcopal, 
of Ha Mng tan, D. C., for such use as the goveznlng Board of said Church amy 


determine as a suitable 


to JAKE IKORAK and SLT2ABBW RZCHKOKD. 


(d) Cbe-eixth (1/5) to the HOKE FOR THE XBCOEABXXS, of 


jha hin gton, D. C., as a 


to ay Uhcla, JOSEPH C. LHXZBS. 


SIXTH : I direct that ay Exec ut or hereinafter named, shall have 


discretional pmers of agency, ranagament, investment and reinvestment, end 
shall have authority to seplcy appraisers to evaluate the property noei a part 


of agency. 


a part 


of wy aetata or that asy h annas a part of estate, and to mg&cy legal 
oooneel if nwceasaxy. Also he is to have ffell authority to co m art luto 
•t any time after gy. de at h all or as aneb of ay aetata as mj be 


fulfill the 


of thle laat mill 


tes t a sent . In oo m ac t lon with the 






. P:C * _ 

!x Cv- t 

WPMfZWjWIzzZHym 

122^1 
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10 Filed Sep 3 1947 Theodore Cogswell 

Register of Wills, D. C., Clerk of Probate Court j 
Petition for Probate of Will and for Letters Testamentary 

The petition of WILLIAM TODD respectfully repre¬ 
sents : 

1. He is an adult citizen of the United States, a resident 
of the District of Columbia, residing therein at The Brigh¬ 
ton Hotel, is not under any legal disability, and makes 
this application as the executor nominated in the will of j 
the above-named decedent. 

2. LILLIAN L. NUTTING, late an adult citizen of the 

United States, domiciled in the District of Columbia, died 
on the 26th day of July, 1947, leaving a paper in the na- j 
ture of a last will and testament bearing date July 14,1947, ] 

in which petitioner is named as executor, which said will ! 
is now on file in the Office of the Register of Wills for the j 
District of Columbia, and petitioner believes that the j 
above-mentioned paper is in fact the last will and testa¬ 
ment of said decedent; also now on file in the said Office of i 
the Register of Wills is a previously executed will of dece- | 
dent bearing date March 11,1947. 

3. Decedent was not survived by a widower; after care- j 
ful inquiry petitioner believes that decedent was not sur- j 
vived by any heirs at law; he is informed that decedent left 
as her next of kin the following cousins, the degree of said | 
cousinships being unknown to him although he has en- ! 
deavored to ascertain the same, whose addresses are shown j 

where known: I . 

11 1. Arthur E. Norris, 1459 University Ave., New i 

York, N. Y. | 

2. William S. Norris, 44 Brookfield Street, Earlstown, j 

Lancashire, England. j 

3. Albert V. Norris, 183 Legh Street, Earlstown, Lan- j 
cashire, England. 

4. Alfred Norris, Harpsden Henley, England. 
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5. Frank Norris, 2417 Maple Avenue, Pittsburgh, Penn¬ 
sylvania. 

6. Annie Norris Gillet, Brussels, Belgium. 

7. Violet Norris, Harpsden Village, Henley on Thames, 
England. 

8. Mrs. Emily Johnson Randolph, 424 - 11th Street, 
N. E., Washington, D. C. 

9. Dewey Randolph, 424 - 11th Street, N. E., Washing¬ 
ton, D. C. 

10. Bert Randolph, 424 - 11th Street, N. E., Washing¬ 
ton, D. C. 

11. Frank Fitzpatrick, London, England. 

12. Arthur Stone, Milburn, New Jersey. 

13. Charles Stone, Mount Alto Hospital, Washington, 
D. C. 

14. Polly Norris Blackall, 16 Page Street, Johannes-' 
burg, South Africa. 

15. Gertrude Stone, Buchanan Street, Maryland Park, 
Maryland. 

16. Mrs. Mamie Williams, 6202 Shady Side Avenue, 
Capitol Heights, Md. 

17. Mabel L. Weisbacker, 6203 Shady Side Avenue, 
Capitol Heights, Md. 

18. Raymond Linkins, Valley Street, Maryland Park, 
Maryland. 

19. Perry Fillmore Linkins, Route 1, Gettysburgh, 
Pennsylvania. 

20. Clayton Wm Linkins, Capitol Heights P. 0., Mary¬ 
land. 

21. Joseph C. Linkins, non compos mentis, State Hos¬ 
pital for Insane, E. Moline, Illinois. 

21 y 2 . I. S. Waters, M. O., Custodian. 

22. William P. Linkins, 603 Dartmouth Avenue, Silver 
Spring, Maryland. 

23. Elizabeth Linkins, 15 Perry Avenue, Kensington, 
Maryland. 

24. George R. Linkins, 1818 N Street, N. W., Washing¬ 
ton, D. C. 
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25. Luther W. Linkins, 1818 N Street, N. W., Wash- j 

ington, D. C. j 

26. Esther Linkins, 3615 Newark Street, N. W., Wash- | 

ington, D. C. - | 

12 4. At the time of her death decedent was seized j 

of the following real estate in the District of Colum¬ 
bia, believed to be free from encumbrances, of the assessed 
valuations for the purpose of taxation indicated: 

Lot 150, Sq. 509, improved by premises desig¬ 
nated as Warren Street, N. W. . $ 2,029.00 j 

Lot 110, Sq. 856, improved by premises desig¬ 
nated as 1001 - 6th Street, N. E. 1,824.00 

Lot 227, Sq. 621, improved by premises desig- j 

nated as 6 L Street, N. W. 2,629.00 

Lot 79, Sq. 2836, improved by premises desig¬ 
nated as 1351 Newton Street, N. W. 5,250.00 

a total assessed valuation of $11,732.00. 

5. Said decedent was possessed at the time of her death 
of the following personal property, to-wit: 

Cash on deposit: j. 

Union Trust Company 10,208.48 

American Security and Trust Company 1,048.19 

National Savings and Trust Company 2,037.49 

Washington Permanent B & L Association 2,750.42 

Perpetual Building Association 3,577.17! 

With William Todd, Agent 2,419.04 

U. S. Treasury Bonds 10,000.00 

Promissory notes secured by deeds of trust 57,140.77 
Stocks and bonds 13,438.11 

•Furniture, personal effects & jewelry, estimated 2,500.00 
an estimated total of $105,119.67. j 

6. In so far as your petitioner is advised the debts of 

decedent, principally incident to her last illness and funeral, 
will not exceed $5,000.00. ! 

WHEREFORE, petitioner prays: 

1. That citation may issue against the unknown heirs at 
law and next of kin and the above-named heirs at law and 
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next of kin of said decedent, and that notice by publication 
may issue directed to any of them who may be returned 
“Not to be found”. 

13 2. That said paper writing dated July 14, 1947, 
be admitted to probate and record as the last will 

and testament of the said LILLIAN L. NUTTING, de¬ 
ceased, as to both real and personal property. 

3. That letters testamentary issue to this petitioner as 
the executor named in the will. 

4. And for such other and further relief as the nature 
of the case may require and to this Honorable Court shall 
seem proper. 

/s/ William Todd 
William Todd 

Ralph P. Barnard & Joseph H. Batt 
By /s/ Jos. H. Batt 
Attorneys for Petitioner 
Denrike Building 

• • • • 

14 Filed Dec 4 1947 Theodore Cogswell 
Register of Wills, D. C., Clerk of Probate Court. 

Order for Probate and Letters Testamentary with 
General Undertaking 

Upon consideration of the petition of William Todd for 
probate and for letters testamentary filed herein on Sep¬ 
tember 3, 1947, and it appearing to the satisfaction of the 
Court that the last will and testament of Lillian L. Nutting, 
deceased, bearing date July 14,1947, has been duly proven, 
and that process has been completed against all the heirs 
at law and next of kin of said decedent, and no objection 
having been filed, it is, by the Court, this 4th day of De¬ 
cember, 1947, 

ADJUDGED, ORDERED and DECREED that the said 
will be and is hereby admitted to pTobate and record as a 
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will of real and personal property, and that letters testa-! 
mentary are granted and shall issue to William Todd, the 
executor named in said will, provided he first files his un¬ 
dertaking in the penal sum of Seven Thousand Five Hun¬ 
dred ($7,500.00) Dollars, with surety approved by the' 
Court, conditioned for the faithful performance of his 
trust. 

T. Alan Goldsborough, 

Justice | 

• • • • 

15 Filed Jan 19 1948 Theodore Cogswell 

Register of Wills, D. C., Clerk of Probate Clerk. 

Petition for Instructions to the Executor and for an 
Adjudication of Intestacy as to a Portion of the 
Residue of the Estate 

I 

Your petitioners, Gertrude E. Stone, Charles Stone, Ray^ 
mond Linkins, Clayton Linkins, Emily Randolph, and 
Perry F. Linkins, respectfully represent to this court: 

1. That Gertrude E. Stone is a competent adult resident 
of the City of Washington, District of Columbia, and a 
citizen of the United States, and a first cousin and one of 
the next of kin and heirs at law of the testatrix, Lillian Li 
Nutting. 

2. That Charles Stone is a competent adult resident of 
the City of Washington, District of Columbia, and a citizen 
of the United States, and a first cousin and one of the next 
of kin and heirs at law of the testatrix, Lillian L. Nutting. 

3. That Raymond Linkins is a competent adult resident 

of Maryland Park, Prince Georges County, State of Mary L 
land, and a citizen of the United States, and a first cousin 
and one of the next of kin and heirs at law of the testatrix, 
Lillian L. Nutting. ! 

4. That Clayton Linkins is a competent adult resident 
of Capitol Heights, Prince Georges County, State of Mary¬ 
land, and a citizen of the United States, and a first cousin 







16 A 


and one of the next of kin and heirs at law of the 

16 testatrix, Lillian L. Nutting. 

5. That Emily Randolph is a competent adult 
resident of the City of Washington, District of Columbia, 
and a citizen of the United States and a first cousin and 
one of the next of kin and heirs at law of the testatrix, Lil¬ 
lian L. Nutting. 

6. That Perry F. Linkins files this proceeding thru his 
attorney of record, one Joseph P. Bailey, as the duly ap¬ 
pointed and qualified committee of Joseph Linkins, wdio is a 
Mental Patient at the East Moline State Hospital, East 
Moline, Illinois, and who also is a first cousin and one of 
the next of kin and heirs at law of the late Lillian L. Nut¬ 
ting, the said Perry F. Linkins having qualified as said 
committee in this court on August 9, 1939, in Mental Health 
Proceeding No. 20,288. 

7. That the testatrix, Lillian L. Nutting, at the time of 
her death was a competent adult resident of the District 
of Columbia and domiciled therein, and a citizen of the 
United States. 

8. That the testatrix, Lillian L. Nutting, executed a last 
will and testament dated July 14, 1947, and that she died 
in the District of Columbia July 26,1947. 

9. That the said last will and testament has been admit¬ 
ted to probate in this Court. 

10. That the portions of the Fifth paragraph of the 
said will relating to the issues herein raised are as follows: 

“FIFTH: All the rest, and residue of my estate, real, 
personal or mixed, of whatsoever nature and wheresoever 
situate, which I may own or have the right to dispose of at 
the time of my death, I give, devise and bequeath, abso¬ 
lutely and in fee simple, as follows: 

(b) Two-sixth (2/6) to the WASHINGTON CATHE¬ 
DRAL, the proceeds to be used as may be determined by 
the managing authorities of the Cathedral, sis a Memorial 
to my husband, HUGH NUTTING. 

17 (c) One-sixth (1/6) to the Church of the Nativ¬ 
ity, Episcopal, of Washington, D. C., for such use as 
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the governing board of said Church may determine as a ! 
suitable Memorial to JAKE INGRAM and ELIZABETH j 
RICHMOND.. j 

11. That Section 202, of Title 19, of the District of Co- I 
lumbia Code, 1940 Edition, entitled, ‘‘ Bequests for Reli- j 
gious Purposes, is as follows: 

“No devise or bequest of lands, or goods, or chattels to 
any minister, public teacher, or preacher of the gospel, as 
such, or to any religious sect, order, or denomination, or to ! 
or for the support, use, or benefit of or in trust for any j 
minister, public teacher, or preacher of the gospel, as such, j 
or any religious sect, order, or denomination, shall be valid j 
unless the same shall be made at least one calendar month 
before the death of the testator. (Mar. 3, 1901, 31 Stat. ! 
1434, ch. 854, #1635.) j 

12. That your petitioners have been advised that it is j 

believed that parts (b) and (c) of the Fifth paragraph of j 
the will of Lillian L. Nutting are void and of no legal effect j 
as religious bequests and devises and that as to such prop- j 
erties, real, personal or mixed, as were intended to be be- j 
queathed or devised thereunder said testatrix should be de- j 
dared as having died intestate, and that such properties j 
should be distributed among the heirs at law and next of kin ! 
as provided by the law of the District of Columbia perti- j 
nent thereto. ! 

WHEREFORE THE PREMISES CONSIDERED, your j 
petitioners pray: 

1. That summons to answer issue to the Cathedral j 
Church of Saints Peter and Paul, otherwise known as the! 
Washington Cathedral, in the District of Columbia; to the; 
Church of the Nativity, Episcopal, of the Parish of the Na- i 
tivity and the Resurrection, of the District of Columbia, 

and to William Todd, Executor, requiring them and 
18 each of them to appear in this court on or before a 
day certain and answer the exigencies of this peti¬ 
tion. | 

2. That parts (b) and (c) of the Fifth paragraph of 
said will of Lillian L. Nutting be declared void under the 


i 


! 
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provisions of Section 202, of Title 19, of the District of 
Columbia Code, 1940 Edition, entitled “Bequests for Re¬ 
ligious Purposes”, and that the executor be instructed ac¬ 
cordingly. 

3. That as to such properties, real, personal or mixed, 
as would have passed thereunder, the testatrix be declared 
to have died intestate, and that said properties be distribu¬ 
ted under the laws of descent and distribution of the Dis¬ 
trict of Columbia. 

4. And for such other and further relief as to the Court 
may seem proper. 

(Sign here) Gertrude E. Stone 
Gertrude E. Stone 
(Sign here) Charles Stone 
Charles Stone 

(Sign here) Raymond S. Linkins 
Raymond Linkins 
(Sign here) Clayton Linkins 
Clayton Linkins 
(Sign here) Emily Randolph 
Emily Randolph 
(Sign here) Perry F. Linkins 
Perry Linkins 
• • • • 

22 Filed Jan 19 1948 Theodore Cogswell 

Register of Wills, D. C., Clerk of Probate Court 

Petition for Instructions to the Executor and for an 
Adjudication of Intestacy as to a Portion of the 
Residue of the Estate 

Your petitioner, William P. Linkins, respectfully repre¬ 
sents to this court: 

1. That he is a competent adult resident of the State of 
Maryland and a citizen of the United States. 

2. That he is a first cousin and one of the next of kin 
and heirs at law of the testatrix, Lillian L. Nutting. 
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3. That the testatrix, Lillian L. Nutting, at the time of 
her death was a competent adult resident of the District of 
Columbia and domiciled, therein, and was a citizen of the I 

United States. ' I 

1 

4. That the testatrix, Lillian L. Nutting, executed a last 
will and testament dated July 14,1947, and that she died in 
the District of Columbia July 26, 1947. 

5. That the said last will and testament has been admit-! 

ted to probate in this court. j 

6. That the portions of the Fifth paragraph of the saidj 
will relating to the issues herein raised are as follows : 

“FIFTH: All the rest, and residue of my estate, real^ 
personal or mixed, of whatsoever nature and wheresoeveii 
. situate, which I may own or have the right to dispose of at 
the time of my death, I give, devise and bequeath, abso+ 
lutely and in fee simple, as follows: | 

(b) Two-sixths (2/6) to the WASHINGTON CATHEt 
DEAL, the proceeds to be used as may be determined by 
the managing authorities of the Cathedral, as a memorial 
to my husband, HUGH NUTTING. 

23 (c) One sixth (1/6) to the CHURCH OF THE 

NATIVITY, Episcopal, of Washington, D. C., for 
such use as the governing board of said Church may deter¬ 
mine as a suitable Memorial to JANE INGRAM and ELIZ¬ 
ABETH RICHMOND. i 

7. That Section 202, of Title 19, of the District of Co¬ 
lumbia Code, 1940 Edition, entitled “Bequests for Reli¬ 
gious Purposes/’ is as follows: 

“No devise or bequest of lands, or goods, or chattels to 
any minister, public teacher, or preacher of the gospel, as 
such, or to any religious sect, order, or denomination, or to 
or for the support, use, or benefit of or in trust for any 
minister, public teacher, or preacher of the gospel, as suet, 
or any religious sect, order, or denomination, shall be valid 
unless the same shall be made at least one calendar month 
before the death of the testator.*’ 

(Mar. 3,1901,31 Stat 1434, ch. 854, #1635.) 




8. That your petitioner has been advised that it is be¬ 
lieved that parts (b) and (c) of the Fifth paragraph of the 
will of Lillian L. Nutting are void and of no legal effect as 
religious bequests and devises and that as to such proper¬ 
ties, real, personal or mixed, as were intended to be be¬ 
queathed or devised thereunder said testatrix should be 
declared as having died intestate, and that such properties 
should be distributed among the heirs and next of kin as 
provided by the laws of the District of Columbia pertinent 
thereto. 

WHEREFORE THE PREMISES CONSIDERED, your 
- petitioner prays: 

1. That summons to answer issue to the Cathedral 
Church of Saints Peter and Paul, otherwise known as the 
Washington Cathedral, in the District of Columbia; to the 
Church of the Nativity, Episcopal, of the Parish of the 
Nativity and the Resurrection, of the District of Co¬ 
lumbia, and to William Todd, executor, requiring them 
and each of them to appear in this Court on or before a 
day certain and answer the exigencies of this petition. 

2. That parts (b) and (c) of the Fifth paragraph of the 
said will of Lillian L. Nutting be declared void under the 
provisions of Section 202, of Title 19, of the District of 
Columbia Code, 1940 Edition, entitled “Bequests for Re¬ 
ligious Purposes/’ and that the executor be instructed 

accordingly. 

24 . 3. That as to such properties, real, personal or 

mixed, as would have passed thereunder, the testa¬ 
trix be declared to have died intestate, and that said prop¬ 
erties be distributed under the laws of descent and distri¬ 
bution of the District of Columbia. 

4. And for such other and further relief as to the court 
may seem proper. 

/s/ William P. Linkins 
William P. Linkins, 

603 Dartmouth Avenue, 
Silver Spring, Maryland, 
Petitioner 
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25 Filed Feb 25 1948 Theodore Cogswell 

i 

Register of Wills, D. C., Clerk of Probate Court j 

• j 

Answer of Respondent, the Protestant Episcopal Cathedral j 
Foundation of the District of Columbia, to Petition 
of WiUiam P. Lirdcins for Instructions 

to the Executor, etc. j 

7 

First Defense ! 

The petition fails to state a claim upon which relief can 
be granted. j 

i 

I 

Second Defense 

I 

1 and 2. This respondent is without knowledge or in- ! 
formation sufficient to form a belief as to the truth of the | 
allegations of paragraphs 1 and 2 of the petition. 

3, 4, 5, 6 and 7. This respondent admits the allegations j 
of paragraphs 3,4,5, 6 and 7 of the petition. j 

8. Answering paragraph 8 of the petition, this respon- j 
dent denies that part (b) of paragraph Fifth of the will of 
Lillian L. Nutting, deceased, is void and of no legal effect; j 
denies that said provision is a “devise or bequest of lands, 
or goods, or chattels to any minister, public teacher, or I 
preacher of the gospel, as such, or to any religious sect, 
order, or denomination, or to or for the support, use, or 
benefit of or in trust for any minister, public teacher, or J 
preacher of the gospel, as such, or any religious sect, order, j 
or denomination/ ’ and says that two-sixths (2/6) of the j 
residuary estate of said decedent should be distributed to j 
this respondent, which owns and operates the Washington i 
Cathedral. 

26 9. Further answering the petition, this respon¬ 
dent says that it is a corporation created by Act of j 

Congress approved January 6, 1893, 27 Stat. 414, a true; 
copy of which is annexed to this answer, together with an | 
amendment thereto, as an Exhibit, and that respondent is 


) 
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not a religions sect, order or denomination within the mean¬ 
ing of Section 19-202 of the D. C. Code (1940). 

Third Defense 

This respondent is informed and believes: 

1. That Lillian L. Nutting, deceased, hereinafter re¬ 
ferred to as the testatrix, entertained the intention, at least 
as early as 1941, of devising and bequeathing her residuary 
estate, two-sixths (2/6) to the Masonic and Eastern Star 
Home, two-sixths (2/6) to the Washington Cathedral, one- 
sixth (1/6) to the Church of the Nativity, and one-sixth 
(1/6) to the Home for the Incurables. 

2. That in 1941, she prepared a draft of will containing 
a provision to this effect. 

3. That on April 22, 1943, the testatrix executed, in the 
manner required by law, a will containing the following 
provisions: 

“ITEM V. Two-sixth of the balance of my estate, of 
whatever kind and wheresoever situate, or which I may die 
seized or possessed, or to which I may be entitled at the 
time of my death, I give, devise and bequeath to the East¬ 
ern Star Home, Washington, D. C. to be used as a memo¬ 
rial to my mother Mary Stone Linkins and my father Na¬ 
thaniel Linldns. The memorial to be decided upon by the 
authorities of the Eastern Star Home. 

Two-sixths of my estate, I give devise and bequeath to 
the Washington Cathedral, as a memorial to my husband, 
Hugh Nutting. 

One-sixth of my estate I give, devise and bequeath to 
the Church of the Nativity, Washington, D. C. (Episcopal) 
as a memorial to Jane Ingram and Elizabeth Richmond. 

The remaining sixth of my estate I give, devise and be¬ 
queath absolutely and in fee simple to the Home for the 
Incurables, Washington, D. C., as a memorial to my uncle, 
Joseph C. Linkins.’’ 

27 Said will is on file in the office of the Register of 
Wills for the District of Columbia. 
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4. That on March 11, 1947, the testatrix executed in the j 
manner required by law, a second will containing the iden- 

• tical language above quoted from the will of April 22,1943, j 
the only changes being in regard to certain bequests to in-j 
dividuals. Said will is also on file in the office of the Regis-1 
ter of Wills for the District of Columbia. 

5. That on July 14,1947, the testatrix signed a will con-| 
taining the same provisions for all beneficiaries as the willj 
executed on March 11, 1947, the only changes being mat-j 
ters of style and language in expressing the same wishesJ 

6. That said will of July 14, 1947, was signed by the 
testatrix upon representations that it was necessary and 
advisable to replace the will dated March 11, 1947, be4 
cause certain corrections made prior to its execution ap¬ 
peared on its face. 

7. That the revocation clause in the will of July 14^ 
1947, was intended to be and was dependent and condi¬ 
tional upon the efficacy of all the provisions of said will. ! 

WHEREFORE, this respondent prays that the Court 
instruct the executor that the aforesaid provisions giving a 
portion of the residuary estate of Lillian L. Nutting, deh 
ceased, to this respondent are valid and should be carried 
out. 

The Protestant Episcopal Cathedral 
Foundation of the District of Columbia 
By /s/ G. B. Craighill I 

G. B. Craighill j 

/s/ Llewellyn C. Thomas 

Llewellyn C. Thomas j 

Its Attorneys, 

Hibbs Building, 

Washington 5, D. C. j 

j 

28 Exhibit j 

| 

An Act to incorporate the Protestant Episcopal 
Cathedral Foundation of the District of Columbia. 


I 
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Be it enacted by the Senate and Bouse of Represented 
tives of the United States of America vn Congress assem¬ 
bled, That William Paret, John S. B. Hodges, William Key- 
ser, of Maryland; Melville W. FnlleT, Walter S. Cox, 
G-eorge William Douglas, Randolph H. McKim, Thomas 
Lincoln Casey, John G. Parke, John M. Wilson, Henry E. 
Pellew, John A. Kasson, Charles C. Glover, George Trues- 
dell, Edward J. Stellwagen, Alexander T. Britton, Calderon 
Carlisle, Henry E. Davis, Theodore W. Noyes, of the Dis¬ 
trict of Columbia; Levi P. Morton, William C. Whitney, of 
New York; George W. Childs, Brinton Coxe, of Pennsyl¬ 
vania; John S. Lindsay, of Massachusetts; Marshall Field, 
of Illinois; George F. Edmunds, of Vermont; George W. 
Custis Lee, William Wirt Henry, of Virginia, their asso¬ 
ciates and successors, are hereby constituted a body poli¬ 
tic and corporate by the name of the Protestant Episcopal 
Cathedral Foundation of the District of Columbia, with 
power to sue and be sued, plead and be impleaded, and 
have perpetual succession; to acquire, take by devise, be¬ 
quest, or otherwise, hold, purchase, encumbeT, and convey 
such real and personal estate as shall be required for the 
purposes of its incorporation; to make and use a common 
seal, and the same to alter at pleasure; to choose a board 
of trustees consisting of not more than fifteen, of whom 
five shall constitute a quorum to do business, and which 
board shall be authorized to fill any vacancies in their num¬ 
ber; to appoint such officers and agents as the business of 
the corporation shall require, and to make by-laws for the 
accomplishment for its purposes; for the management of its 
property, and for the regulation of its affairs: Provided, 
however, That the bishop of the diocese of the Protestant 
Episcopal Church of the United States of America of which 
the District of Columbia shall or may form the whole ot a 
part shall be ex officio one of said trustees and shall be 
chairman thereof: And further provided, That no part of 
the property of said corporation shall be aliened or encum- 
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bered without the written concurrence of the said bishop 
of the diocese aforesaid. Said corporation is hereby em¬ 
powered to establish and maintain within the District of 
Columbia a cathedral and institutions of learning for the 
promotion of religion and education and charity. The said 
corporation shall have power to grant and confer diplomas 
and the usual college and university degrees and honorary 
degrees, and also such other powers as may be necessary 
fully to carry out and execute the general purposes of the 
said corporation as herein appearing. 

Sec. 2. This act may be amended or appealed at any 
time by the Congress in its pleasure. 

Approved, January 6,1893. 

29 An act to construe the Act of Congress passed 
January sixth, eighteen hundred and ninety-three, to 
incorporate the Protestant Episcopal Cathedral Founda¬ 
tion of the District of Columbia. 

Be it enacted by the Senate and Rouse of Representatives 
of the United States of America in Congress assembled, 
That the Act of Congress entitled “An Act to incorporate 
the Protestant Episcopal Cathedral Foundation of the Dis¬ 
trict of Columbia/ ’ approved January sixth, anno Domini 
eighteen hundred and ninety-three, shall in respect of the 
powers of the corporators and of the trustees therein 
named, be deemed and construed to mean that when the 
board of trustees therein provided for shall have been duly 
chosen by the corporators, said board shall succeed to and 
exercise all the powers of the corporation of whatever name 
and nature and all the powers of the said trustees as con¬ 
tained in the said Act, subject to all the provisions and 
limitations in said Act contained. 

Sec. 2. That this Act may be amended or repealed by 
Congress at any time at its pleasure. 

Approved, May 28,1894. 

• • ♦ • 
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30 Filed Feb 25 1948 Theodore Cogswell 

Register of Wills, D. C., Clerk of Probate Court 

Answer of Respondent, the Protestant Episcopal Cathedral 
Foundation of the District of Columbia, to Petition 
of Gertrude E . Stone and Others for Instructions 
to the Executor, Etc. 

First Defense 

The petition fails to state a claim upon which relief 
can be granted. 

Second Defense 

1, 2, 3, 4, 5 and 6. This respondent is without knowledge 
or information sufficient to form a belief as to the truth 
of the allegations of paragraphs 1, 2, 3, 4, 5, and 6 of the 
petition. 

7, 8, 9, 10 and 11. This respondent admits the allega¬ 
tions of paragraphs 7,8,9,10 and 11 of the petition. 

12. Answering paragraph 12 of the petition, this re¬ 
spondent adopts the averments of its answer, filed herein, 
to the petition of William P. Linkins for instructions, etc. 

WHEREFORE, this respondent prays that the Court 
instruct the executor that the aforesaid provisions giving 
a portion of the residuary estate of Lillian L. Nutting, 
deceased, to this respondent are valid and should be car¬ 
ried out 

The Protestant Episcopal Cathedral 
Foundation of the District of 

• Columbia 

By /s/ G. B. Craighill 
G. B. Craighill 
/s/ Llewellyn C. Thomas 
Llewellyn C. Thomas 
Its Attorneys 
Hibbs Building 
Washington 5, D. C. 
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31 Filed Feb 251948 Theodore Cogswell, Register 

of Wills, D. C. Clerk of Probate Court 

Answer of Respondent, the Vestry of the Nativity and j 
Resurrection Parish to Petition of William P. Linkins 
for Instructions to the Executor, Etc . 

First Defense 

The petition fails to state a claim upon which relief can I 
be granted. 

j 

Second Defense 

i 

1 and 2. This respondent is without knowledge or infor- j 
mation sufficient to form a belief as to the truth of the alle- ! 
gations of paragraphs 1 and 2 of the petition. 

3, 4, 5, 6, and 7. This respondent admits the allegations j 
of paragraphs 3,4,5,6, and 7 of the petition. 

8. Answering paragraph 8 of the petition, this re- j 
spondent denies that part (c) of paragraph Fifth of the i 
will of Lillian L. Nutting, deceased, is void and of no legal | 
effect; denies that said provision is a “devise or be-; 
quest of lands, or goods, or chattels to any minister, public j 
teacher, or preacher of the gospel, as such, or to any re-j 
ligious sect, order, or denomination, or to or for the sup¬ 
port, use, or benefit of or in trust for any minister, public 1 
teacher, or preacher of the gospel, as such, or any religious ! 
sect, order, or denomination,” and says that one-sixthi 
(1/6) of the residuary estate of said decedent should bej 
distributed to this respondent, which owns and operates! 
the Church of the Nativity. 

32 9. Further answering the petition, this respond¬ 
ent says that it is a corporation created in accord^ 

ance with the Maryland Vestry Act of 1798, which has 
been continued in effect in the District of Columbia by 
Act of Congress (D. C. Code, 1940, §49-303; D. C. Comp: 
Stats., Ch. XV, §§ 176 et seq., esp. § 202), and that respond- 
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ent is not a religious sect, order, or denomination within 
the meaning of § 19-202 of the D. C. Code, 1940. 

Third Defense 

This respondent is informed and believes: 

1. That Lillian L. Nutting, deceased, hereinafter re¬ 
ferred to as the testatrix, entertained the intention, at least 
as early as 1941, of devising and bequeathing her residuary 
estate, two-sixths (2/6) to the Masonic and Eastern Star 
Home, two-sixths (2/6) to the Washington Cathedral, one- 
sixth (1/6) to the Church of the Nativity, and one-sixth 
(1/6) to the Home for Incurables. 

2. That in 1941, she prepared a draft of will contain¬ 
ing a provision to this effect. 

3. That on April 22,1943, the testatrix executed, in the 
manner required by law, a will containing the following 
provisions: 

“ITEM V. Two-sixth of the balance of my estate, of 
whatever kind and wheresoever situate, or which I may 
die seized or possessed, or to which I may be entitled at 
the time of my death, I give, devise and bequeath to the 
Eastern Star Home, Washington, D. C. to be used as a 
memorial to my mother Mary Stone Linkins and my 
father Nathaniel Linkins. The memorial to be decided 
upon by the authorities of the Eastern Star Home. 

Two-sixths of my estate, I give devise and bequeath to 
the Washington Cathedral, as a memorial to my husband, 
Hugh Nutting. 

One-sixth of my estate I give, devise and bequeath to 
the Church of the Nativity, Washington, D. C. (Episcopal) 
as a memorial to Jane Ingram 'and Elizabeth Rich¬ 
mond. 

33 The remaining sixth of my estate I give, devise 
and bequeath absolutely and in fee simple to the 
Home for the Incurables, Washington, D. C. as a memorial 
to my uncle, Joseph C. Linkins.’’ 
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Said will is on file in the office of the Register of Wills for 
the District of Columbia. 

4. That on March 11, 1947, the testatrix executed in the 
manner required by law, a second will containing the iden¬ 
tical language above quoted from the will of April 22, 
1943, the only changes being in regard to certain be¬ 
quests to individuals. Said will is also on file in the office 
of the Register of Wills for the District of Columbia. 

5. That on July 14, 1947, the testatrix signed a will 

containing the same provisions for all beneficiaries as the 
will executed on March 11, 1947, the only changes being 
matters of style and language in expressing the same 
wishes. j 

6. That said will of July 14, 1947, was signed by the ! 
testatrix upon representations that it was necessary and 
advisable to replace the will dated MaTch 11, 1947, be¬ 
cause certain corrections made prior to its execution ap¬ 
peared on its face. 

7. That the revocation clause in the will of July 14, 
1947, was intended to be and was dependent and condi¬ 
tional upon the efficacy of all the provisions of said will. 

WHEREFORE, this respondent prays that the Court 
instruct the executor that the aforesaid provisions giving 
a portion of the residuary estate of Lillian L. Nutting, de¬ 
ceased, to this respondent are valid and should be carried 
out. . j 

The Vestry of the Nativity and 
Resurrection Parish 
By /s/ Harry E. Gibbons j 

Harry E. Gibbons j 

Treasurer 

Respondent ! 




I 

j 

i 

l 




30 A 


34 Filed Feb 25 1948 Theodore Cogswell, Register 
of Wills, D. C. Clerk of Probate Court 

Answer of Respondent, the Vestry of the Nativity and 
Resurrection Parish to Petition of Gertrude E. Stone 
and Others for Instructions to Executor, Etc. 

First Defense 

The petition fails to state a claim upon which relief 
can be granted. 

Second Defense 

1, 2, 3, 4, 5, and 6. This respondent is without knowl¬ 
edge or information sufficient to form a belief as to the 
truth of the allegations of paragraphs 1, 2, 3, 4, 5, and 6 
of the petition. 

7, 8, 9, 10, and 11. This respondent admits the allega¬ 
tions of paragraphs 7,8,9,10, and 11 of the petition. 

12. Answering paragraph 12 of the petition, this re¬ 
spondent adopts the averments of its answer, filed herein, 
to the petition of William P. Linkins for instructions, etc. 

WHEREFORE, this respondent prays that the Court 
instruct the executor that the aforesaid provisions giving 
a portion of the residuary estate of Lillian L. Nutting, 
deceased, to this respondent are valid and should be car¬ 
ried out. 

The Vestry of the Nativity 
and Resurrection Parish 
By /s/ Harry E. Gibbons 

Harry E. Gibbons, Treasurer 
Respondent 

/s/ G. B. Craighill 
G. B. Craighill 
/s/ Llewellyn C. Thomas 
Llewellyn C. Thomas 

Attorneys for respondent 

Hibbs Building 

• • • • 
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35 Filed Feb 26 1948 Theodore Cogswell, Register 

of Wills, D. C. Clerk of Probate Court 

i 

Answer of Executor , William Todd, to Petition of 
Gertrude E. Stone et als for Instructions , Etc. 

1, 2, 3, 4, 5, 6. This respondent is without knowledge j 
or information sufficient to either admit or deny the alle- ! 
gations contained in paragraphs numbered 1, 2, 3, 4, 5, and 
6 of the petition, and demands strict proof thereof. 

7, 8. This respondent admits the allegations contained i 
in paragraphs numbered 7 and 8 of the petition. 

9. He admits .the allegations contained in paragraph | 

numbered 9 of the petition, and says that he is the duly 
qualified executor of the said last will and testament of 
decedent, and that his appointment as executor has not j 
been revoked and is in full force and effect. j 

10, 11. He admits the allegations contained in para- j 
graphs numbered 10 and 11 of the petition. 

12. Answering the allegations contained in paragraph j 
numbered 12 of the petition this respondent adopts, and 
makes a part hereof, the averments of the answer filed 
herein by respondent The Protestant Episcopal Cathedral 
Foundation of the District of Columbia, in its First, Sec- | 
ond and Third Defenses. And further answering the alle- | 
gations contained in said paragraph numbered 12 of said j 
petition, this respondent says the decedent on February i 
20, 1939, in confirmation of her testamentary intent as to j 
the disposition of her residuary estate, executed a docu- ! 
ment in words and figures as follows: 

36 “In the making of my will I wish to go on record ! 
with the following statement regarding relatives not I 

mentioned therein. I have given very careful consider- j 
ation to the advisability of leaving some part of my estate ! 
to my various cousins. It so happens that I have not been 1 
in touch with a great number of them for a period of years j 
and necessarily do not feel disposed to make any bequests j 
to people who are in reality strangers to me. There are j 


i 

i 
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other cousins possessing sufficient of this world’s goods to 
take care of themselves without any help from me. They 
too have been omitted. I may add that some cousins I have 
never seen. In the circumstances I trust that it will not 
seem improper in the eyes of the Court for me not to 
include them as heirs to my estate.” 

Further confirming her testamentary intent in respect 
of her residuary estate, on March 7, 1941, the decedent 
executed a document in words and figures as follows, and 
reaffirmed the same on April 24,1943: 

“In the making of my will I wish to go on record with 
Hie following statement regarding relatives not mentioned 
therein. I have given very careful consideration to the 
advisability of leaving some part of my estate to my vari¬ 
ous cousins. It so happens that I have not been in 
touch with a number of them for a period of years and 
necessarily do not feel disposed to make any bequests to 
people who are in reality strangers to me. There are other 
cousins possessing sufficient of this world’s goods to take 
care of themselves without any bequest from me. They too 
^have been omitted. I may add that some cousins I have 
never seen. In the circumstances I trust that it will not 
seem improper in the eyes of the Court for me not to in¬ 
clude them as heirs to my estate. ” 

WHEREFORE, this respondent, as executor of the will 
of decedent, prays that he be instructed that the last will 
and testament of decedent is valid in all respects and that 
he should make distribution as provided therein. 

1 WILLIAM TODD, 

By: Ralph P. Barnard & Joseph H. Batt 
Jos. H. Batt 

Attorneys foT Executor, 
Denrike Building 

• • • • 





33 A 


37 Filed Feb 26 1948 Theodore Cogswell, Register 

of Wills, D. C. Clerk of Probate Court j 

i 

Answer of Executor, William Todd, to Petition of William j 
P. Linkins for Instructions, Etc. | 

Respondent, William Todd, execntor of the will of the j 
above-named decedent, answering the petition of William ! 
P. Linkins, says that he adopts, and by reference incorpo¬ 
rates herein, the averments of his answer filed in con- j 
nection with the petition of Gertrude E. Stone et als. 

WHEREFORE, this respondent, as the executor of the ! 
will of decedent, prays that he be instructed that the last ' 
will and testament of decedent is valid in all respects and | 
that he should make distribution as provided therein. j 

WILLIAM TODD, j 

By Ralph P. Barnard & Joseph H. Batt, 

Jos. H. Batt ! 

Attorneys for Executor 
Denrike Building 
• • • • 

j 

38 • Filed Mar 2 1948 Theodore Cogswell, Register j 

of Wills, D. C. Clerk of Probate Court 

Petition for Probate of Will Dated March 11 , 1947 , and j 
for Caveat to Revocation Clause in Will Dated I 

July 14 , 1947 , Under Doctrine of Dependent 
Relative Revocation 

The petition of the PROTESTANT EPISCOPAL! 
CATHEDRAL FOUNDATION OF THE DISTRICT OFi 
COLUMBIA, a corporation, respectfully represents: 

1. That petitioner is a corporation created and exist¬ 
ing under Act of Congress approved January 6, 1893, as 
amended (27 Stat. 414), with offices in the District of 
Columbia, and files this petition as one of the residuary 
legatees and devisees named in three successive wills, 
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dated April 22, 1943, March 11, 1947 and July 14, 1947, 
of the above named decedent, Lillian L. Nutting. 

2. That petitioner is informed that Lillian L. Nutting 
died a resident of the District of Columbia on July 26, 
1947, leaving two paper writings purporting to be last 
wills and testaments, dated March 11, 1947, and July 14, 
1947, respectively, both of which contain virtually identi¬ 
cal provisions for all the beneficiaries named, including 
the Washington Cathedral, owned and operated by this 
petitioner, and also leaving a paper writing purporting 
to be a last will and testament, dated April 22, 1943, 
which made the same provision as the later two wills for 

the Washington Cathedral and other residuary bene- 
39 ficiaries. All of said wills are on file in the office of 
the Register of Wills for the District of Columbia. 

3. That upon petition of the executor named in all 
three of said wills, the will dated July 14, 1947, was ad¬ 
mitted to probate by an order entered in this cause on 
December 4, 1947. The character, location and estimated 
value of the real and personal estate, the debts due by 
decedent, the names, addresses, relationship, and legal 
capacity of the heirs at law and next of kin, are set forth 
in the petition for probate filed herein by the nominated 
executor of decedent, and the allegations in regard thereto 
are hereby referred to and incorporated by reference. 

4. That petitions have been filed in this cause on behalf 
of some of the next of kin of decedent claiming that the 
residuary. provision for the Washington Cathedral con¬ 
tained in the will dated July 14, 1947, is void and of no 
legal effect because decedent died less than one calendar 
month thereafter (D. C. Code, 1940, §19-202). Petitioner 
has filed answers thereto denying that said provision is 
void and of no legal effect and asserting that the said re¬ 
siduary provision is valid and not within the terms of 
said statute. 

5. That the intention of decedent to leave two-sixths 
(2/6) of her residuary estate to the Washington Cathedral, 







35 A 


long antedated tlie will of July 14,1947, and was expressed j 
in testamentary form in the two previous wills above men¬ 
tioned; that the clause in the will dated July 14,1947, pur¬ 
porting to revoke all prior wills was intended to be and 
was dependent and conditional upon the efficacy of all the i 
testamentary provisions contained in said will; that dece- j 
dent would not have included said revocation clause if she 
had considered it possible that her thrice formally ex- [ 
pressed wish would be defeated. i 

40 6. That petitioner has been advised by counsel, 

that if the provision for the Washington Cathedral 
in the will dated July 14, 1947, is held inoperative for any I 
reason, the revocation clause in said will, being dependent j 
upon the efficacy of said provision, should also be held in- | 
operative as to the identical provision for the Washing¬ 
ton Cathedral in the earlier will dated March 11, 1947, j 
and that said earlier will should be admitted to probate, | 
together with the later will dated July 14, 1947, so as to | 
effectuate fully the intentions of the testatrix. j 

WHEREFORE, petitioner prays: 

1. That citation may issue against the unknown heirs 
at law and next of kin and the heirs at law and next of kin j 
of said decedent named in the petition for probate filed j 
by William Todd, the Executor, and that notice by publi- j 
cation may issue directed to any of them who may be re- j 
turned ‘ ‘Not to be found’’; 

2. That if the bequest and devise to the Washington 
Cathedral contained in the will dated July 14, 1947, be j 
declared inoperative for any cause, the revocation clause j 
contained in said will shall likewise be declared inopera- j 
tive as to the identical provisions for the Washington | 
Cathedral contained in the will dated March 11, 1947; 

3. That the will of March 11, 1947, be admitted to pro- j 

bate and record as to both real and personal property, to- j 
gether with the later will of July 14, 1947, in order to ! 
effectuate fully the intentions of the testatrix; j 

4. In the alternative, that probate of the will of July! 

! 


I 
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14, 1947, be revoked and the will of March 11, 1947 be 
admitted to probate and record as to both real and per¬ 
sonal property; 

5. And for such other and further relief as the nature 
of the case may require and to this Honorable Court 

41 shall seem proper. 

The Protestant Episcopal Cathedral 
Foundation of the District of 
Columbia 

By /s/ Angus Dun 
President Petitioner 

/s/ G. B. Craighill 
G. B. Craighill 
/s/ Llewellyn C. Thomas 
Llewellyn C. Thomas 
Hibbs Building, 

Attorneys for Petitioner 

• * • • 

42 Filed Mar 2 1948 Theodore Cogswell, Register 

of Wills, D. C. Clerk of Probate Court 

Petition for Probate of Will Dated March 11 , 1947 , and for 
Caveat to Revocation Clause in Will Dated July 
14,1947 , Under Doctrine of Dependent 
Relative Revocation 

The petition of THE VESTRY OF THE NATIVITY 
AND RESURRECTION PARISH, a corporation, respect¬ 
fully represents: 

1. That petitioner is a corporation created in accord¬ 
ance with the Maryland Vestry Act of 1798, which has been 
continued in effect in the District of Columbia by Act of 
Congress (D. C. Code, 1940, §49-303; D. C. Comp. Stats., 
Ch. XV, §§ 176 et seq., esp. § 202), with offices in the District 
of Columbia, and files this petition as one of the residuary 
legatees and devisees named in three successive wills, dated 
April 22, 1943, March 11, 1947 and July 14, 1947, of the 
above named decedent, Lillian L. Nutting. 

• • * • • 
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46 Filed Sep 8 1948 Theodore Cogswell, Register ! 

of Wills, D. C. Clerk of Probate Court 

l 

| 

Answer of Mamie L. Williams, Mabel L. Weisbacker and j 
Perry F. Linkins to Petition Filed Herein on March 
22,1948, by the Protestant Episcopal Cathedral 
Foundation of the District of Columbia, 

a Corporation 

• 

1 — They neither admit nor deny the allegations con- j 
tained in paragraph 1 of said petition, having no informa¬ 
tion concerning said allegations and demand strict proof j 
of same. 

2 — They admit the allegations contained in paragraph | 
2 of said petition. 

3 They admit the allegations contained in paragraph 3 
of said petition, except as to the names and relationship 
of the heirs and next of kin of said testatrix, as to which j 
they demand strict proof. 

4 — They admit the allegations contained in paragraph 4 
of said petition. 

5 — They are advised that the allegations contained in j 
paragraphs 5 and 6 of said petition are matters of law ! 
and that they are not required to answer the same. 

6 — Further answering said petition, these respondents i 
deny the right of the Court to admit any will to probate 
and record other than the will of said testatrix dated July j 
14, 1947, which is the last will and testament of said de- j 
ceased, and that the other wills of said testatrix mentioned j 
in said petition were expressly revoked by said will dated I 
July 14, 1947, and that the doctrine of dependent relative; 
revocation relief relied upon by said Protestant Episcopal 

Cathedral Foundation of the District of Columbia 

47 does not apply to the situation in this case. 

7 — By way of affirmative relief, these respond-! 
ents adopt the allegations of the petitions of Gertrude E.j 
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Stone, Charles Stone, Raymond Linkins, Clayton Linkins, 
Emily Randolph, Perry F. Linkins, committee of Joseph 
Linkins, a mental patient, and William P. Linkins, filed 
herein regarding the invalidity of the wills dated March 
11, 1947, and April 22, 1947, both of which were executed 
prior to said will dated July 14, 1947, and claim that said 
last named will is the only valid last will and testament of 
said testatrix and that under Section 202 of Title 19 of 
the District of Columbia Code (1940 edition), entitled 
“Bequests for Religious Purposes’’, the devise to said 
Protestant Episcopal Cathedral Foundation of the District 
of Columbia is void, and that said decedent died intestate 
as to one-half of her residuary estate 2/6ths of which 
she attempted to devise to said Protestant Episcopal Ca¬ 
thedral Foundation of the District of Columbia, referred 
to in said will as the Washington Cathedral, and further, 
that the order of publication passed herein on July 22, 
1948, is null and void. 

Further answering said petition filed herein, these re¬ 
spondents submit their interests for the determination 
to the Court. 

/s/ Mamie L. Williams 
Mamie L. Williams 
/s/ Mabel L. Weisbacker 
Mabel L. Weisbacker 
/s/ Perry F. Linkins 
Perrv F. Linkins 

/s/ John U. Gardiner, 

John IT. Gardiner, 

Woodward Building 
/s/ Frank P. Leary 
Frank P. Leary 
1413 I Street, N. W. 

Attorneys for Petitioners 

• • • • 
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53 Filed Sep 141948 Theodore Cogswell, Register 

of Wills, D. C. Clerk of Probate Court 

| 

Answer of Gertrude E. Stone Et Al to Petition of the 
Protestant Episcopal Cathedral Fou/ndation of the j 
District of Columbia, a Corporation , for Probate of j 
Will Dated March 11th, 1947, and for Caveat to i 
Revocation Clause in Will Dated July 14th, 1947, 
Under Doctrine of Dependent Relative Revocation 

Comes now Gertrude E. Stone, Charles Stone, Raymond! 
Linldns, Clayton Linldns, Emily Randolph, and Perry F. j 
Linldns, (as committee of Joseph Linldns) next of kin of i 
decedent and for answer to the Petition of the Protestant j 
Episcopal Cathedral Foundation of the District of Colum-j 
bia, a corporation, for Probate of Will dated March 11, j 
1947, and for Caveat to Revocation Clause in Will dated! 
July 14, 1947, under Doctrine of Dependent Relative Revo¬ 
cation, says: 

1. They admit the allegations contained in paragraph 
one. 

2. They admit the allegations contained in paragraph) 

two. j 

3. They admit the allegations contained in paragraph 
three. 

4. They admit the allegations contained in paragraph 
four. 

5. They deny the allegations contained in paragraph 

five. | 

6. They most humbly and respectfully submit that alj 
though petitioner may have been so advised by its counsel* 

that such advice is, in their humble opinion strictly 

54 erroneous for the reason that here the latest will 
contains an express revocation clause revoking the 

previous will. 

WHEREFORE, respondents pray: j 

1. That the will dated July 14th, 1947, which contains 
an express revocation clause revoking the previous will 
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dated March 11th, 1947, remain admitted to probate as is 
without any changes or modifications of any kind. 

2. That the Will dated March 11th, 1947, be declared 
absolutely revoked and that neither the whole or any part 
of it be altered or affected, in any manner, to the detri¬ 
ment of the next of kin of said decedent. 

3. And for such other and further relief as the nature 
of the case may require and to this Honorable Court shall 
seem proper. 

1. Gertrude E. Stone 
Gertrude E. Stone 

2. Charles 0. Stone 
Charles Stone 

3. Raymond S. Linkins 
Raymond Linkins 

4. Clayton W. Linkins 
Clayton Linkins 

'5. Emily Randolph 
Emily Randolph 

6. Perry F. Linkins 

Perry F. Linkins (as committee) 

Joseph P. Bailey 
Joseph P. Bailey, 

Attorney for Next of Kin, 

Victor Building, 

Washington 1, D. C. 

District 4567. 
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56 Filed Sep 22 1948 Theodore Cogswell, Register 

of Wills, D. C. Clerk of Probate Court 

Answer of William P. Linkins to Petition of the Protestants 
Episcopal Cathedral Foundation of the District of 
Columbia, a Corporation, and the Petition of the Ves¬ 
try of the Nativity and Resurrection Parish, for Pro¬ 
bate of a Will Dated March 11 , 1947 , and for Caveat 
to Revocation Clause in a Will Dated July 14 , 1947 , 
Under Doctrine of Dependent Relative Revocation. 

Comes now William P. Linkins, next of kin of decedent 
and for answer to the Petition of the Protestant Episcopal 
Cathedral Foundation of the District of Columbia, a corpo¬ 
ration, and the petition of the Vestry of the Nativity and 
Resurrection Parish, a corporation, for probate of a will 
dated March 11, 1947 and for caveat to the revocation 
clause in the will dated July 14, 1947 under the doctrine 
of Dependent Relative Revocation, says: 

1. The petitions are identical except for the names of 
the petitioners. 

2. He admits the allegations of paragraph one of each 
petition. 

3. He admits the allegations contained in paragraph 
two of each petition. 

4. He admits the allegations contained in paragraph 
three of each petition. 

57 5. He admits the allegations contained in para¬ 
graph four of each petition. 

6. He denies the allegations contained in paragraph five 
of each petition. 

7. He submits that whatever the advice of counsel may 
have been, the fact is the express revocation clause of the 
will dated July 14,1947, is valid. 

WHEREFORE, respondent William P. Linkins prays: 

1.. That the will dated July 14, 1947, which contains 
an express revocation clause revoking any and all wills 
and codicils theretofore made, remain admitted to probate 
unaltered. 
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2. That the will dated March 11, 1947, be refused pro¬ 
bate. 

3. That the petition of William P. Linkins for instruc¬ 
tions to the executor heretofore filed be granted. 

4. And for such other and further relief as the nature 
of the case may require and to this Honorable Court shall 
seem proper. 

/s/ William P. Linkins 
William P. Linkins 

/s/ Frank L. Dennis 
Frank L. Dennis 

1744 K Street N. W. 

Washington 6, D. C. 

STterling 8680 

• * • • 

58 Filed Sep 30 1948 Theodore Cogswell, Register 
of Wills, D. C. Clerk of Probate Court 

Motion of Respondents, Gertrude E. Stone Et Al for Sum¬ 
mary Judgment on the Pleadings and Record to Have 
the Last Will and Testament of Lillian L. Nutting, 
Deceased, Dated July 14th, 1947, Declared to Be the 
Only Authentic Last Will and Testament of the De¬ 
cedent Entitled to Be Received for Probate and to 
Have an Order Passed Herein Denying to Probate a 
Paper Writing Executed by Decedent Dated March 
Uth, 1947. 

Comes now respondents Gertrude E. Stone et al and 
prays this court for a Summary Judgment on the plead¬ 
ings and record for the following reasons: 

1. That the Petition of William Todd for Probate of 
Will and for Letters Testamentary as filed in this court, 
shows: 

(a) That decedent died as a resident of the City of 
Washington, District of Columbia on the 26th day of July, 
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1947, leaving a duly executed last will and testament bear¬ 
ing date on the 14th day of July, 1947. j 

(b) That said will dated the 26th day of July, 1947, was 

admitted to probate by an order entered in this cause on 
December 4,1947. ! 

(c) That said contained an express revocatory clause, 
reading, “. . . “do hereby make, declare, and publish 

this my last Will and Testament, hereby revoking j 
59 any and all wills and codicils heretofore by me 
made.” 

(d) That said will contained residuary bequests therein 

leaving, viz: 1. two-sixths of said residuary bequest to 
the “Washington Cathedral”, and 2. one sixth of said j 
residuary bequest to the “Church of The Nativity, Epis¬ 
copal, of Washington, District of Columbia. j 

(e) That the record in this cause shows that decedent | 
having executed her will on the 14th day of July, 1947, and 
thereafter having died on the 26th day of July, 1947, 
voided the bequests and devises to the: 1. The Vestry of j 
The Nativity and Resurrection Parish, a corporation, and ! 
2. “Washington Cathedral, a corporation, by virtue of Sec. | 
202, of Title 19, of the District of Columbia Code, 1940 j 
Edition, entitled, “Bequests for Religious Purposes, which j 
provides as follows: “No devise or bequest of lands, or j 
goods, or chattels to any minister, public teacher, or 
preacher of the gospel, as such, or to any religious sect, 1 
order, or denomination, or to or for the support, use, or ; 
benefit of or in trust for any minister, public teacher, or j 
preacher of the gospel, as such, or any religious sect, order, j 
or denomination, shall be valid unless the same shall be ! 

7 I 

made at least one calendar month before the death of the | 
testator. (Mar. 3, 1901, 31 Stat. 1434, ch. 854, #1635. 

2. That on January 19th, 1948, and later dates, some of 
the next of kin filed herein Petitions for Instructions to j 
the Executor and for an Adjudication of Intestacy, as to ! 
a Portion of the Residue of said estate, on the grounds i 
that such bequests and devises were in violation of Sec. j 


i 

i 

; 
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202, of Title 19, of the District of Columbia Code, 1940 
Edition, entitled, “Bequests for Religious Purposes”, as 
quoted above, and that such properties should be distrib¬ 
uted among the heirs at law and next of kin as provided, 
resultingly, by the above quoted statute. Answers thereto 
have been filed by the executor and the named donees 
60 claiming that the last will and testament dated July 
14th, 1947, to be valid in all respects and that dis¬ 
tribution should be made as provided in said will. 

3. That on March 2nd, 1948, the Protestant Episcopal 
Cathedral, a corporation, and The Vestry of- the Nativity 
and Resurrection Parish, a corporation, each filed herein 
separate petitions, similar as to contents, entitled: PETI¬ 
TION OF THE VESTRY OF THE NATIVITY AND 
RESURRECTION PARISH, a corporation,' FOR PRO¬ 
BATE OF WILL DATED MARCH 11th, 1947, AND FOR 
CAVEAT TO REVOCATION CLAUSE IN WILL 
DATED JULY 14th, 1947, UNDER DOCTRINE OF DE¬ 
PENDENT RELATIVE REVOCATION, to which two 
separate petitions, answers have been filed by some of the 
next of kin. 

WHEREFORE, the premises considered your respond¬ 
ents pray this court for a Summary Judgment on the 
pleadings and record herein, based on the Points and 
Authorities contained in the attachment hereto, and also 
ask this court to pass an order herein denying to Probate 
herein the Will dated March 11th, 1947, because of its ex¬ 
press revocation by virtue of the revocatory provision 
contained in the last will of decedent dated July 14th, 1947. 

Joseph P. Bailey 
Joseph P. Bailey, 

Suite 514-15, 

Victor Bldg., 

Washington 1, D. C. 

Phone District 4567. 

• • • • 
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EXCERPTS FROM DEPOSITION OF WILLIAM TODD j 

• • • • 

3 BY ME. THOMAS: j 

Q Mr. Todd, will yon state your full name and ! 

address? A William Todd, 2123 California Street, j 
Northwest. 

Q What is your occupation, Mr. Todd? A Real Es- j 
tate Broker. 

Q Were you acquainted with Mrs. Lillian Nutting? A j 
I was. 

Q How long did you know her? A Oh, for many 
years. Let me see if I can think back far enough:. I j 
would say from approximately 1904. j 

Q Down to the date of her death? A Yes, sir. | 

Q Did you handle any of her affairs? A Yes, sir. 

Q How often do you think you saw her during the last ! 
three or four years of her life? A It was my practice to j 
see Mrs. Nutting when she was in the city. 

Mrs. Nutting was out of the city a great deal, but when j 
she was in the city I used to see her once every two weeks. ! 

ME. THOMAS: There are now offered for identification 
three documents, each being a photostatic copy of its origi- j 
nal, certified by the Deputy Register of Wills, and the No- j 
tary is asked to mark them as “Cathedral Exhibit A’, 
“Cathedral Exhibit B”, and “Cathedral Exhibit C”, re-1 
spectively. 

4 (A photostat copy of a document entitled “Last Will 
and Testament of Lillian L. Nutting” and bearing; 

the stamp “Filed, Oct. 2, 1947, Theodore Cogswell, j 
Register of Wills, D. C., Clerk of Probate Court” was 1 
thereupon by the Notary Public marked “Cathedral 
Exhibit A” and is filed with the Clerk of the Court| 
with the original transcript of the record of this depo¬ 
sition. j 

A photostat copy of a document entitled “Last Will 
and Testament of Lillian L. Nutting” and bearing the; 
stamp “Filed, Aug. 19,1947, Theodore Cogswell, Reg¬ 
ister of Wills, D. C., Clerk of Probate Court” "was 
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thereupon by the Notary Public marked “Cathedral 
Exhibit B” and is filed with the Clerk of the Court 
with the original transcript of the record of this depo¬ 
sition. 

A photostat copy of a document entitled “Last Will 
and Testament of Lillian L. Nutting” and bearing the 
stamp “Filed, Aug. 19,1947, Theodore Cogswell, Reg¬ 
ister of Wills, D. C., Clerk of Probate Court’’ was 
thereupon by the Notary Public marked “Cathedral 
Exhibit C” and is filed with the Clerk of the Court 
with the original transcript of the record of this depo¬ 
sition.) 

• • • • 

THE WITNESS: Now, maybe I should have made that 
a little more explicit: 

These visits were after Doctor Nutting’s passing. My 
visits were not so frequent when Doctor Nutting was 
alive. 

5 Of course, Doctor Nutting and myself were very 

close friends. I knew Doctor Nutting since 1901 or 

1902. 

It was natural, after Doctor Nutting’s death ,that Mrs. 
Nutting would call me in to advise about her affairs, when 
I saw her so frequently. 

Doctor Nutting died in 1935. 

BY MR. DENNIS: 

Q Did you have any official business or advisory capac¬ 
ity in connection with her, or did you just visit her as a 
friend? A No; just as a friend. 

MR. BAILEY: I want to interpose an objection. 

I want to object on the ground of irrelevancy and on the 
further ground that the doctrine of dependent relative rev¬ 
ocation is not in effect in the District of Columbia, and, 
furthermore, I object on the ground of immateriality. 

BY MR. THOMAS: 

Q Mr. Todd, I now hand you a paper marked “Cathed¬ 
ral Exhibit A” and I will ask you what it is (handing a 
document to the witness). A (after examining the docu¬ 
ment last above referred to) This is a Will that Mrs. 
Nutting had prepared, I do not know by whom, and I first 
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saw it when she asked me to act as. Executor, in 1943; and 
then I did not see it again until she had come from Florida 
where she had been staying for the winter. She was taken 
ill there and arrived in Washington on March 3rd or 4th 
and had written me a letter from Florida saying that sue 
would be here. 

BY MB. BATT: j 

6 Q What year was that, just for the record? A 

March 4,1947. 

She had written me a letter saying, or a note rather, thdt 
she would be here, and asked me would I come to see her at 
a certain address. I went there. She said that she was 


making some changes in this Will and asked me would I 
make the changes for her. , i 

BY MB. THOMAS: j 

Q Mr. Todd, what is the original date as it appears on 
that Will? A (upon examining the document in question 
further) The 22nd day of April, 1943. j 

Q Are you familiar with Mrs. Nutting’s signature? A 
Yes, sir. 

Q Is that Mrs. Nutting’s signature on that exhibit? A 
Yes, sir. [ 

Q At the foot of the paper? A Yes, sir. 

Q Were you present when she signed it? A No. 

Q Are you acquainted with the persons whose nanies 
appear as witness on that document? 

MB. BAILEY: I make objection to all testimony taken 
relative to any Will except the last Will, the July 14, 1947, 
Will, on the ground of irrelevancy and immateriality, and 
on the ground that the doctrine of dependent relative revo¬ 
cation does not apply in the District of Columbia. 

BY MB. THOMAS: _ j 

Q You may answer the question I put to you, Mr. 
7 Todd. A I am not acquainted with the witnesses 
to the Will. 

' MB. THOMAS: I now offer “Cathedral Exhibit A” in 
evidence. 


I 

i 

I 
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MR. BAILEY: This is the Will, is it? 

(At this point Mr. Bailey examined the document last 
referred to.) 

MR. BAILEY: I object to this being received in evi¬ 
dence on the ground that it is immaterial and irrelevant. 

MR. GARDINER (after examining the document under 
consideration): For what purpose do you offer it, Mr. 
Thomas ? 

MR. THOMAS: I am offering this Will to show the en¬ 
tire history of the testamentary intentions of Mrs. Nut¬ 
ting. 

MR. GARDINER: You offer the Will for the purpose of 
showing that she did execute a Will on the 22nd day of 
April, 1943, and then made a notation, in her own handwrit- 
ing, presumably changing the date to March, 1947? 

MR. THOMAS: I am putting it in for what it shows her 
testamentary intentions were. 

MR. GARDINER: I have no objection to it going in for 
that purpose. 

(Mr. Batt examined the document under consideration.) 

(Mr. Dennis examined the document under considera¬ 
tion.) 

MR. BAILEY: The Will does not show her intentions, 
for the reason she crossed part of it out. 

I object. 

MR. DENNIS: I object to its admission for the reason 
that it is incompetent, irrelevant and immaterial: There 
is no proof that it is her Will and there is no proof that 
it is the Will of Lillian L. Nutting made at any time. 

BY MR. THOMAS: 

8 Mr. Todd, I will ask you to hold this ‘‘Exhibit A” 

for reference for a moment: A Yes, sir. 

Q Are you named as Executor in that instrument? A 
(after examining the document further) Yes, sir. 

Q Mr. Todd, I call your attention to certain changes 
apparently made in ink in that document: 

Do you remember seeing this document before such 
changes were made ? 
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MR. BAILEY: May I have an objection to all testi¬ 
mony offered relative to “Cathedral Exhibit A” on the 
ground of immateriality, irrelevancy and incompetency. 

MR. THOMAS: I think we can all agree that all thej 
evidence offered in this deposition can be received subject 
to your objection. 

MR. BAILEY: That is all right with me. 

, MR. BATT: I think that is what the Rule provides. j 

MR. THOMAS: I think we can stipulate that it is so 
done: Received subject to objection, if you wish to do itj 
that way. 

MR. BAILEY: Well, the Court will ask “What do you 
' object to ?” j 

The Court will ask for a specific objection. 

I do not think that practice stands now. j 

MR. BATT: I think if you made a general objection tb 
everything concerning this — 

MR. BAILEY (interposing): That paper? j 

MR. BATT: Concerning that particular paper writing. 
MR. BAILEY: That is right. - j 

MR. BATT: And that you have a right to make it 
9 Your specific objections can be made later. 

Is not that correct? j 

MR. B AIL EY: Well, let me understand yoUr statement: 
I have a right to make a general objection to any and all 
contents offered from that paper. | 

MR. BATT: That would be my idea under the rules. 
MR. BA I LEY: Well, I don ’t know. j 

I would rather make the specific objection on the ground 
of its irrelevancy, immateriality and incompetency. 

MR. THOMAS: I will ask you, Mr. Middlemiss, if you 
i will read the question. 

THE REPORTER (reading): 

“Q Mr. Todd, I call your attention to certain 
f changes apparently made in ink in that document: 

Do you remember seeing this document before such 
, changes were made?” 
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THE WITNESS (after examining the document fur¬ 
ther) : Yes; yes, sir. 

BY ME. THOMAS: 

Q Were those changes made in your presence? A Yes. 

Q When? A I could not be certain about the exact 
date. 

I think Mrs. Nutting arrived from Florida on March 
4th; it may have been the 3rd and it may have been the 5th, 
but that is very close to the correct date. 

I saw Mrs. Nutting the next day and, after a short social 
chat, she had this Will in a pocketbook, and she said that 
she was making certain changes in this Will; that 
10 she had it prepared and she was going to write them 
in, and would I have the changes made. 

Q Did you then have a new Will typed? A Yes; with 
the changes. 

Q Where did you have this discussion with her about 
the changes in this Will? A At 614 Nicholson Street, 
where she was staying before she went to Emergency Hos¬ 
pital. 

Q Mr. Todd, I now hand you a paper marked “Cathe¬ 
dral Exhibit B” and ask you to state what it is (handing 
a paper writing to the witness). A (after examining the 
document last above referred to) This is a Will with the 
changes made as she had directed. 

Q This is the new Will that you have been testifying 
about that you had typed up? A Yes, sir. 

BY ME. BAILEY: 

Q What is the date of that Will? A March 11, 1947. 
BY ME. THOMAS: 

Q Is that Mrs. Nutting’s signature appearing at the end 
of that paper? A (after examining the document under 
consideration) Yes, sir. 

Q Are you named as Executor in it? A (after exam¬ 
ining the document further) Yes, sir. 

ME. B AIL EY: I might say that I object to this Will 
on the same ground, of irrelevancy, immateriality and in¬ 
competency. 
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This is the March, 1947, Will. 

MR. THOMAS: I have not offered it in evi¬ 
dence ; I have just had it identified. 

BY MR. THOMAS: j 

Q Was that Will signed in your presence? A Yes, sir. j 
Q Are you acquainted with the persons whose names ! 
appear on that Will as witnesses to it? A I met them at 
that time. j 

I have since become acquainted with, better acquainted 
with two of the witnesses; one I have not seen since the j 
day of the signing of the Will. j 

Q Which of those two have you become better ac- ! 
quainted with? A Doctor Lyons and Carolyn T. Coe. 

Q Do you know where Carolyn T. Coe now lives? A j 
I do not know her exact address but it is in Alexandria, j 
Virginia. 

MR. THOMAS: I now offer — 

THE WITNESS (interposing): Well, it is right here | 
on the Will (indicating): 111 East Maple Street, Alexan- j 
dria, Virginia. 

BY MR. THOMAS: j 

Q You think she still lives there? A Yes? ! 

MR. THOMAS: I now offer Cathedral Exhibit B in j 
evidence. j 

MR. DENNIS: I object. j 

MR. BAILEY: I object on the ground stated before, | 
irrelevancy, immateriality, and incompetency. 

MR. BATT: Do you want to look at it ? 

MR. B AIL EY: Yes (examining the document! 
12 presently under consideration). 

MR. GARDINER: That is offered for the same j 

purpose. | 

MR. THOMAS: Just history. I will say more thanj 
that: This is the Will that has been offered for probate by j 
petitions of the Cathedral and the Church of the Nativity ' 
under the doctrine of dependent relative revocation. j 
MR. GARDINER: You mean in the petition you have 
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asked the Court to admit both Wills to probate and record? 

MR. THOMAS: Yes. 

MR. GARDINER: Then I object to it as having been 
revoked by the last Will. 

MR. BAILEY: He wants this Will to stand on the 
ground of the revocation— 

MR. GARDINER (interposing): I understand. 

(The document under consideration was examined by 
the respective counsel present.) 

MR. DENNIS: I want to amplify my objection on the 
ground of incompetency, irrelevancy and immateriality and 
the fact that it has been revoked expressly by the Will 
which has been admitted to probate. 

MR. GARDINER: That is the Will of July 14, 1947. 
BY MR. THOMAS: 

Q Mr. Todd, I call your attention to certain changes 
apparently made in ink. 

Can you tell us anything about those changes ? A (upon 
examining “Cathedral Exhibit B” further) Oh, in this 
last Will, I called her attention— 

BY MR. GARDINER: 

Q (interposing) What do you mean by the “last 
Will”? 

13 MR. THOMAS: “Cathedral Exhibit B”. 

THE WITNESS: “Cathedral Exhibit B” the 
last Will that has been given me. 

BY MR. GARDINER: 

Q You mean the Will of March 11, 1947? A That is 
right; the Will of March 11,1947. 

I called her attention to the fact that I thought that there 
was a conflict in the wording of Item II where she be¬ 
queathed $500 to each “of the following friends”, and 
stated “if living at the time of my death” and then she 
qualified that and said “in the event of the death of any 
or all of these individuals herein mentioned prior to my 
demise, or if not living at the time of the disbursement of 
my estate, the money so bequeathed is to revert to my 
estate.” 
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I thought that was a little ambiguous, so I suggested that 
she e limin ate a part of it, which she did, and initialled. 

I think there are no other changes, except a change of 
address of Elizabeth Lane Fitch, appearing on Page 2. 
The address she gave me was Bond, Washington, but later 
she said she was living in Stanford, California. 

BY MR THOMAS: 

Q Mr. Todd, I think there is one more change further 
down, if you will notice it: The word “amethyst”. A 
Yes. Well, that was inserted because, after typing the 
Will, the lady who did the typing did not get the word 
“amethyst” in, so I had her write it in, and she initialled 
it. 

Q Mrs. Nutting wrote it in and initialled it? A Yes. 

Q Were those changes made before the Will was 
14 signed? A Yes. 

Q Was this March Will ever seen by a lawyer 
before it was signed? A Not to my knowledge. 

Q After the execution of this March Will, did Mrs. 
Nutting express to you any desire to change it? A Yes, 
sir, she did. I 

Q What change did she want to make? A She made 
this suggestion on June 2nd or 3rd: 

She had been to the hospital and then had returned to 
this home of a friend on Nicholson Street, and, about the 
first of June, she was advised to return to the hospital. 

On the second day of her stay at the hospital, she said 
that she would like to make a change in the Will, because j 
she thought it might be difficult to send to a Grimsley, who 
lived in Los Angeles, California, furniture, and she said j 
that should be stricken out and she would send Mrs. Grims- j 
ley a present of some other kind. 

Q Which item of the Will refers to the furniture going j 
to California? A (after examining the document fur- j 

ther) Item V. j 

Q Mr. Todd, will you continue your account of these j 

desired changes? I 
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So, she requested that I have a codicil prepared making 
that change. 

I saw Mr. Ralph Barnard, who drew the codicil and read 
the Will, and he said that he thought that there were cer¬ 
tain changes in the Will that should be made. 

So I told Mrs. Nutting that I had discussed this 

15 Will with Mr. Barnard and what his charge would 
be to prepare another Will, and that he thought that 

the Will that he would prepare would be more smooth. 

So she consented to have Mr. Barnard prepare this other 
Will. 

Q Was any change, substantial change, other than the 
change with respect to the furniture going to California, to 
be made? A Except in the order of the wording of the 
Will, as I remember it. 

Yes; in this Will of March 11th, “Cathedral Exhibit B”, 
she bequeathed certain jewelry to friends and those be¬ 
quests were made after she had stated that she wished the 
balance of her estate to go to these eleemosynary institu¬ 
tions. 

So, Mr. Barnard thought it would be in better order if 
those bequests to friends should come before the bequests 
to the religious institutions or any of the institutions 
named. 

Q Did the codicil make any change in the nature of the 
individual gifts to the beneficiaries named? A No, sir. 

Q That is, other than the one about the furniture out in 
California? A Yes, sir; other than that, no. 

MR. BATT: Just for the purpose of not having too 
much cross-examination: 

Here (indicating a paper writing) is a carbon copy of the 
codicil which was prepared. You have never seen it as far 
as I know. 

You may want to introduce it. If you don’t, I will. 

16 THE WITNESS: Here (indicating another doc¬ 
ument) is the original. 
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MR. THOMAS: I will ask that the Notary mark the 
unsigned codicil as “Cathedral Exhibit B-l”. 

(Thereupon a document entitled “Codicil to the Last 
Will and Testament of Lillian L. Nutting’’ bearing a blank 
date in June, 1947, being unsigned, was marked by the 
Notary Public “Cathedral Exhibit B-l” and is filed with 
the Clerk of the Court with the original transcript of the 
record of this deposition.) 

BY MR. THOMAS: 

Q Mr. Todd, I now show you a paper marked “Cathe¬ 
dral Exhibit B-l ’ 9 and I will ask you to state what it is 
(handing to the witness a paper writing). A (after exam¬ 
ining the document last referred to) This is a codicil pre¬ 
pared by Mr. Ralph Barnard that was to become part of 
the Will of March 11,1947. 

Q Is this the codicil you have been testifying about? 
Yes, sir. 

MR. THOMAS: I now offer in evidence “Cathedral 
Exhibit B-l”. 

(The document referred to was examined by Mr. Den¬ 
nis.) 

BY MR. DENNIS: 

Q I want to ask: Did Mrs. Nutting — no one ever 
signed this document? A No. 

Maybe, Mr. Thomas, as I come to that, I might say that 
there is an explanation that goes with that. 

Shall I explain that now ? 

MR. DENNIS: In the meantime, however, I ob- 
17 ject on the ground of incompetency, irrelevancy and 
immateriality. 

This is just a scrap of paper. 

MR. BAILEY (after examining the document under con¬ 
sideration) : I make the same objection. 

BY MR. GARDINER: 

Q (after examining the document under consideration) 
Mr. Todd, I am not quite clear: 
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Your testimony, as I understood it, was to the effect that 
after the Will of March 11, 1947, was drawn, that then 
there was some change as to whether or not certain items of 
that Will of March 11,1947, should be changed by a codicil. 

Is that it? A Specifically the furniture. 

Q You need not tell me what particularly. 

In other words: You were going to let the Will of March 
11, 1947, stand, except as changed or modified by a codicil. 

Is that correct? A Correct. 

Q I suppose you have other testimony after that as to 
why the codicil was not signed and.the new Will was made? 
A Yes, sir. 

ME. GAEDINEE: All right. I have no objection. 

BY ME. THOMAS: 

Q Mr. Todd, will you state in your own way what hap¬ 
pened after this codicil was prepared? A I saw Mrs. 
Nutting every day while she was at the hospital, both on 
her first visit and on her second visit, and, during the 
time that Mr. Barnard was preparing the document that is 
now known as the July 14th Will,.on one of my visits 
18 to Mrs. Nutting she said that she had been thinking 
the situation over about the furniture and that she 
was anxious for Mrs. Grimsley to have the furniture, and 
she asked me whether I thought it would be too much trou¬ 
ble for me to have the furniture crated and sent to her, and 
I told her “No”; I told her that I thought it would be a 
very simple matter, and it would be no trouble for me to 
do it. 

So then I advised Mr. Barnard of the change in the situa¬ 
tion, because when I told Mrs. Nutting that I could ship the 
furniture to Mrs. Grimsley, she said “Well, then, let the 
furniture stay in the Will that Mr. Barnard is now prepar- 
ing.” 

I so advised Mr. Barnard and, of course, that change 
was not made in the Will, in the July 14th Will. 

That eliminated the codicil entirely. 
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y And did this new Will prepared by Mr. Barnard ex¬ 
press any changes in the disposition of Mrs. Nutting’s 
estate? A Not that I remember, no. j 

Q Did you submit the new Will to Mrs. Nutting! A 
Yes, sir. j 

Q Did you say anything to her about the purpose of 
asking her to make this new Will in spite of the fact that 
her only suggested change was not to be made! A Well, 

I explained when she authorized me to have Mr. Barnard j 
prepare the Will that Mr. Barnard thought that the Will j 
of March 11th was not in the best order, and I explained ! 
how she had used the word “balance” in making these ! 
bequests to the Cathedral, and so forth, and how Mr. 
Barnard thought the bequests to the individuals should ! 

precede the bequests to the religious institutions and j 
19 she thought that that was a good idea and consented, j 
I did not take it up with her again when I brought 
the Will that Mr. Barnard had prepared. 

Q Did she say anything about carrying out the plan | 
of her former Will? A I do not know that I understand 
the question. j 

Q You have testified that there was to be no change in | 
the dispositions between the Will of March 11th and the 
Will as finally prepared by Mr. Barnard and signed by her. j 
MR. BATT: Just a moment, Mr. Todd. 

I have understood right along that Mr. Thomas was still j 
talking about the Will that was executed, dated March j 
11th, being “Cathedral Exhibit B”, whatever it is. 

MR. THOMAS: I have been talking about the new i 
Will that Mr. Barnard drew. 

MR. BATT: Mr. Barnard did not draw this Will. 

MR. THOMAS: I am asking about a new Will that 1 j 
have not introduced yet. 

MR. GARDINER: You are asking about the Will of j 
July 14,1947. j 

MR. THOMAS: I am asking about the Will that Mr. j 
Barnard drew. 
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ME. GABDINEB: The last Will, the one admitted to 
probate. 

MB. THOMAS: Yes. 

MB. DENNIS: Maybe it is; I do not know. 

MB. BATT: For the purposes of the record I want to 
say again that I understood this questioning has been in 
relation to the Will dated March 11th, which was executed, 
being “Cathedral Exhibit B” and to the codicil 
20 thereto, both of which were prepared by Mr. Bar¬ 
nard. 

Now, if the subsequent questioning is in relation to this 
Will that has been admitted to probate, dated July 14, 
1947, executed July 14,1947, that was not prepared by Mr. 
Barnard. 

THE WTTNESS: May I straighten it out, or make a 
comment so that I can straighten it out? 

I think I can straighten this whole situation out, I think 
in a few words: 

Mr. Batt said that this Will of March 11th was prepared 
by Mr. Barnard. The Will of March 11th was not prepared 
by Mr. Barnard and, to be really accurate about the situa¬ 
tion, neither was the Will of July 14th. 

It was on Mr. Barnard’s advice that the July 14th Will 
was prepared, but Mr. Batt prepared it. 

Now, does that throw any light on the situation? 

MB. GABDINEB: I understand it now, myself. I un¬ 
derstand it. 

MB. BAILEY: I understand it. 

BY MB. BATT: 

Q Off the record: Who prepared the March 11th Will? 
A I do not know. I never did know. 

I never asked Mrs. Nutting and she never told me. 

MB. THOMAS: My last few questions have related to 
the preparation of the last Will. 

I now continue the questioning about the preparation 
of the last Will, dated July 14,1947: 
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BY MB. THOMAS: ' 

Q Did Mrs. Nutting immediately sign the Will pre¬ 
pared by Mr. Batt when you took it out to her? A 

21 She said she wanted to read it over and for me to 
leave it with her, which I did. 

Q I now hand you a paper marked “Cathedral Exhibit 
C” and I will ask you to state what it is (handing a paper 
writing to the witness) A (after examining the docu¬ 
ment last referred to) This is the Will that Mrs. Nutting 
signed, July 14th. 

BY MR. BATT: 

Q 1947? A 1947. 

BY MB. THOMAS: 

Q This is the Will drawn by Mr. Batt? A Yes, sir. 

Q Were you present when Mrs. Nutting signed it? A 
Yes. 

MB. THOMAS: I now offer ‘‘Cathedral Exhibit C ” in 
evidence. 

MB. BAILEY: This is the Will of July 14th. 

THE WITNESS: Yes. 

MB. BATT: The one admitted to probate ? 

MB. BAILEY: Yes. 

BY MR. THOMAS: 

Q In your dealings with Mrs. Nutting about her estate 
and her new Will, did she indicate in any way her inten¬ 
tions to her next of kin? 

MR. BAILEY: I object. 

This is under the new Will, under the July Will. 

MR. GARDINER: He said ‘ ‘ in his dealings ’ \ 

MR. THOMAS: Will you read the question? 

I do not propose to explain every question that I 

22 ask. 

The Reporter (reading): 

“Q In your dealings with Mrs. Nutting about her estate 
and her new Will, did she indicate in any way her inten¬ 
tions to her next of kin ? 
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THE WITNESS: She did not 
BY MR THOMAS: 

Q In yonr dealings with Mrs. Nutting,.about her estate, 
and any of her Wills, or about the disposition of her estate, 
did she indicate in any way her intentions toward her next 
of kin? A She did not. 

Q Did she give you any writings? A She did. 

Q With reference to that? A She did. 

I should qualify that: She did not give me the writings. 
They were found in her effects after her demise. 

These are what I refer to (handing paper writings to 
Mr. Thomas). 

MR. THOMAS: I offer for identification as “Cathedral 
Exhibit D” and “Cathedral Exhibit E” two papers. 

(Thereupon a document in typewritten form bearing 
the penned signature “Lillian L. Nutting” dated Feb¬ 
ruary 20,1939, was marked by the Notary Public “Ca¬ 
thedral Exhibit D” and is filed with the Clerk of the 
Court with the original transcript of the record of this 
deposition. 

Thereupon a document in typewritten form bearing 
the penned signature “Lillian L. Nutting” dated 
March 7, 1941, and “Reaffirmed April 24, 1943” was 
marked by the Notary Public “Cathedral Exhibit E” 
and is filed with the Clerk of the Court with the 
23 original transcript of the record of this deposition.) 

BY MR. THOMAS: 

Q Mr. Todd, I now hand you “Cathedral Exhibit D” 
and “Cathedral Exhibit E” and I will ask you if you recog¬ 
nize the signature on those respective exhibits. A (after 
examining the documents last referred to) Yes, sir. 

Q Wliose signature appears on each one of those ex¬ 
hibits? A That is the signature of Lillian L. Nutting. 

‘ Q Where did you find those papers ? A Three or four 
days before her passing, when she felt that there was not 
much chance of her survival, she gave me two books, and 
she said that everything I needed to know I would find in 
those two volumes, and I found “Exhibit D” and “Exhibit 
E” among the papers in one of the books. 
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MB. THOMAS: I now offer in evidence “Cathedral 
Exhibit D ’ ’ and 4 4 Cathedral Exhibit E ’ \ 

MR. BAILEY: I have not seen them. 

MR. THOMAS: I will let you see them now, at the time 
I offer them. 

(The documents in question were examined by Mr. Bai¬ 
ley.) 

MR. BAILEY: I object to their admission on the 
grounds of their irrelevancy and immateriality and incom¬ 
petency. 

MR. DENNIS (after examining the documents under 
consideration): Noting that the only signature on them are 
“Lillian L. Nutting’ 7 I object to 44 Cathedral Exhibit D” 
and 44 Cathedral Exhibit E” as being irrelevant.. 

MR. GARDINER: I do not see, myself, any bearing 
they would have on the case. 

24 I object on the same ground. 

I have seen them. 

• • « • 

BY MR. THOMAS: 

Q Mr. Todd, can you tell us any more about 4 4 Cathedral 
Exhibit D’’ and 44 Cathedral Exhibit E”? 

MR. DENNIS: I object to the question. It is a fishing 
expedition, the question is, is it not? 

MR. THOMAS: Yes, 4 ‘discovery” — the very purpose 
for which I gave notice of the taking of the deposition. 

MR.DENNIS: O.K. 

THE WITNESS: I showed them to Mr. Barnard and 
Mr. Batt and asked what effect they thought they might 
have on the situation, and they told me to keep them. 
Otherwise — I found them among her belongings and that 
is all I know about either one of them. 

BY MR. THOMAS: 

Q Did you discuss them with her? A No, sir. I 
found them on the occasion — I had never seen them until 
after her death, and I found them among her papers. 
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Q Do you know who prepared them? A No, sir. 
MR. BAILEY: I believe I registered my objections to 
these papers already. 

25 MR. GARDINER: Everyone has. 

MR. THOMAS: I have no further questions. 
MR. BAILEY: I do not have any question to ask. 

• • • • 

BY MR. GARDINER: 

Q You said, Mr. Todd, that you were in the real estate 
business? A Yes, sir. 

Q You are not a lawyer? A No, sir. 

Q And you said that the Will of April 22, 1943, was 
not prepared by you? A No, sir. 

Q Do you know who did prepare it? A No, sir. 

Q And when did you first see the Will of 1943? A 
About the time of the date of it. 

26 Q You mean the date — A (interposing) Of 
the — 

Q (continuing) Of the change? A No, no: We are 
talking about the 1943 Will? 

Q Yes. A And it is dated in April, April 22, 1943. 

Q Yes. A Mrs. Nutting asked me to act as Executor 
of her estate. She said that she had prepared a Will and 
that she had appointed me as Executor, and that she did 
not have it at home; she was going to mail it to me and 
would I mail it back to her, or bring it the next time I came 
to see her. 

She mailed it to me. 

I mailed it back. 

When it was mailed to me it was not witnessed and I do 
not know whether it was dated or not; it possibly was not 
dated. I don’t know. 

She may have put the date in later. 

Q Did you make any suggestion to her about it? A 
No, sir. 

Q You just sent it back to her? A Yes, sir. 
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Q And yon do not know where it was executed or when? j 
A No, sir. 

I did say this: She asked me what I thought of it and 
I said “Mrs. Nutting, you know how you want to leave j 
your property and you know what you want to do and | 
if whoever has prepared the Will for you, if you find it j 
satisfactory, why I have nothing to say about it” 

Mr. Batt: May I suggest to the witness, Mr. 

27 Todd, that he merely answer Mr. Gardiner’s ques- j 

tion and not volunteer any information. | 

The Witness: Yes, sir. 

BY MB. GARDINER: j 

Q Then, the next time you saw this Will of April 22, ! 
1943, was when it was brought into you and another date | 
was put in there of March, 1947. 

Is that it? | 

A Correct. | 

Q About that time? A Yes, sir; that is correct. 

Q And another Will was drawn at that time to take its i 
place? A Yes. 

Q The second Will? A That is correct; yes, sir. 

Q Then, between that time and the time of the Will j 
on July 14, 1947, you brought Mr. Ralph Barnard into the j 
case? A Yes, sir. 

Q And did you ever go to Mr. Barnard’s office with 
Mrs. Nutting? A No, sir. j 

Q Did she ever go to his office? A No, sir. 

Q All the advice and suggestions, the legal suggestions, 
that Mr. Barnard made went through you as intermedi-j 
ary? - A Yes. 

Q Now, during that time there was a question as to 
whether there would be a codicil prepared modify-j 

28 . ing and changing the second Will ,and that was 

dropped, and another Will prepared — an entirely 
new Will; that is the Will admitted to record? A Yes. j 
Q July 14th? A Yes, sir. j 

Q Now, during your discussions — let me ask you this: 

i 

. 

! 

i 

i 
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Mr. Barnard saw the Will of March 11,1947, didn’t he? 
A Yes, sir. 

Q And he had that Will before him when the Will of 
July 14,1947, was discussed? A Yes, sir. 

Mr. Batt drew the Will. 

I left the Will of March 11th with Mr. Barnard. Now, 
then, what arrangements Mr. Barnard and Mr. Batt had 
I don’t know. 

Q You know they have the same offices? A Yes. 

Q And are associated with each other. 

MB. BAILEY: I would like to object to all evidence 
relating to any Will except the earliest Will — that is, the 
Will of July, 1947. 

Mr. Gardiner: That is the last Will. 

Mr. Bailey: That is the last Will, yes. 

BY MB. GABDINEB: 

Q During your talks with Mr. Barnard or with Mr. 
Batt, were you ever informed that, under the laws of the 
District of Columbia, a bequest or a devise to any minis¬ 
ter or religious institution would not be valid unless the 
testatrix or testator lived for thirty days after the execu¬ 
tion of the Will? A No, I was never informed re- 
29 garding that by either Mr. Batt or Mr. Barnard. 

Q Do you know whether Mrs. Nutting ever knew 
anything about that? A I do not think she did. 

Q But you don’t know whether she ever knew anything 
about that or not? A I do not know; I do not think so. 

Q You said that your relations with her were business 
relations with her which began about 1935 in regard to 
different Wills and other things. A Well, mostly other 
things. 

Q You acted as a sort of a man of business? A That 
is right. 

Doctor Nutting and I had been very close friends and I 
had known him many years ,and she felt that she needed 
advice regarding real estate matters for the most part. 
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i 

i 

j 


Q Do you know where Mrs. Nutting went to church, j 

what church she attended! I 

Mr. Batt: I object to that as being entirely irrelevant 
and immaterial. 

You may answer it now, Mr. Todd. 

The Witness: The Church of the Epiphany; some- I 
times she attended St. Johns. j 

She was a member of the Episcopal Church. 

BY MB. GAKDINEK: | 

Q Did you ever hear her mention the Washington | 

Cathedral or the Church of the Nativity! A No, sir. 

Q If you never heard her mention those two in- j 
30 stitutions you never heard her give the names of ! 

either one of them, that is, the Protestant Episcopal | 
Cathedral Foundation of the District of Columbia — you 
never heard her mention that! A No, sir. 

Q And you never heard her mention the Vestry of the j 
Nativity and Resurrection Parish! A No, sir. 

Mr. Gardiner: That is all. 

j 

• • • • 

BY MR. DENNIS: ! 

Q Mr. Todd, you testified that Mrs. Nutting had in her 
possession for some time, over night, or a day or two, the 
Will dated July 12, or is it dated July 14th ! j 

MR. THOMAS: July 14th. 

BY MR. DENNIS: ! 

Q The Will dated July 14, 1947, before she signed it 
A Oh, yes, sir. She had that Will many days before she 
signed it; many days. 

I delivered that Will to her the first part of June. 

Q That Will includes the expression that she desires 
to revoke all previous Wills! A Yes, sir. 

Q Did you hear any discussion by her or did you have 
any discussion with her to indicate that she did not mean 
what it said — to revoke all previous Wills! A No, sir. j 

I 

• • • i 

i 

i 

I 

_ ! 


i 
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CODICIL TO THE LAST WILL AND TESTAMENT 


LILLIAN L. NUTTING 


I, LILLIAN L. NUTTING, of the City of Washington, District 
of Columbia, being of sound and disposing mind, memory and under¬ 
standing and capable of executing a valid deed or contract, do 
make, publish and declare this to be a codicil to my last will 
and testament dated the 11th day of March, 1947. 

I hereby revoke in Item V of said will the bequest to Arline 
C. Grimsley of Mahogany drop leaf table and Kidney desk. 

I hereby ratify and confirm all of the other provisions of 
my said will dated the 11th day of March, 1947. 


this 


IN TESTIMONY WHEREOF, I have hereunto set my hand and seal 
_day of June A. D. 1947. 


(SEAL) 


Signed, sealed, published and declared by the above named 
testatrix LILLIAN L. NUTTING, as and for a codicil to her last wil 
and testament dated the 11th day of March, 1947, in the presence 
of us, who at her request and in her presence and in the presence 
of each other have hereunto subscribed our names as attesting wit¬ 
nesses. 


Witnesses. 


Address. 
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In the making of my will I wish to go on record with the following 
statement regarding relatives not mentioned therein. I have given very 
careful consideration to the advisability of leaving some part of >y 
estate to my various cousins. It so happens that I have not been in 
touch with a great number of them for a period of years and necessarily 
do not feel disposed to make any bequests to people who are in reality 
strangers to me . There are other cousins possessing sufficient of 
this world's goods to take care of themselves without any help from me. 

They too have been omitted. I may add that some cousins I have never 
seen. In the circumstances I trust that it wixl not seem improper 
in the eyes of the Court for me not to include them as heirs to By- 
estate. 

* 6 t ( 
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In the making of ay wju_L I wish to go on record with the foxmwing statement 

regarding relatives not mentioned therein. I have fciven very careiux consideration to 
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the advisability of leaving some part of my estate to my various cousins. It so Happens 
that I have not been in touch with a number of them for & period of years una necessarily 
do not feel disposed to make any bequests to peopxe who are in reaxity strangers to me. 
There are other cousins possessing sufficient of this worm's goods to take care of i 
themsexves without any bequest from me. They too have been omitted. I may add that 
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j 

improper in the eyes of the Court for me not to include them as heirs to ay estate, j 

I 

i 

I 

! 

March 7, x94x. Signed, 

Reaffirmed April 24, 1943. lln 
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69 Filed Oct 25 1948 Theodore Cogswell, Register 

of Wills, D. C. Clerk of Probate Court 

Praecipe: Adopting Petition for Instructions to Executor 
for Adjudication of Intestacy as to Certain Parts of 
Will of LUlum L. Nutting; Adopting Answer to Peti¬ 
tion for Probate of Purported Earlier Will and for 
Caveat to Revocation Clause Under Doctrine of De¬ 
pendent Relative Revocation; and Adopting Motion 
for Summary Judgment on Pleadings and Record . 

By virtue of the authority contained in this praecipe 
the Office of the Register of Wills will please make the fol¬ 
lowing entry: 

Frank Norris of Pittsburgh, Pennsylvania, and All>ert 
Victor Norris of Newton-le-Willows in the County of Lan¬ 
caster, England, being first cousins of the deceased Lillian 
L. Nutting and being heirs at law and next of kin of the 
deceased, appearances for them having been entered in 
the above-entitled cause by their attorney, Frank L. Den¬ 
nis, do by authority of Rule 10 (c) of the Rules of Civil 
Procedure for the District Courts of the United States 
hereby adopt: 

ONE: The petition of William P. Linkins for Instruc¬ 
tions to the Executor and for an Adjudication of Intestacy 
as to a Portion of the Residue of the Estate, filed in this 
cause January 19,1948. 

70 TWO: The answer of William P. Linkins to the 
Petition of the Protestant Episcopal Cathedral 

Foundation et al for Probate of a Purported Will dated 
March 11, 1947, and for Caveat to the Revocation Clause 
in a will dated July 14,1947, Under Doctrine of Dependent 
Relative Revocation, filed in this cause September 22, 
1948; and 

THREE: Motion of Respondents Gertrude E. Stone 
et al, for Summary Judgment on the Pleadings and Record 
to have the Last Will and Testament of Lillian L. Nutting, 
deceased, dated July 14, 1947, declared to be the only 
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authentic Last Will and Testament of decedent entitled to 
be received for probate, filed September 30,1948. 

Affidavits of relationship to decedent are filed herewith 
and made a part hereof. 

Frank L. Dennis, 

Frank L. Dennis, 

1744 K Street Northwest, 
Washington 6, D. C., 

Attorney for Frank Norris 
and Albert Victor Norris 
• • • • 

61 Filed Oct 25 1948 Theodore Cogswell, Register 
of Wills, D. C. Clerk of Probate Court 

Motion for Summary Judgment on Behalf of the Protestant 
Episcopal Cathedral Foundation of the District of 
Columbia and the Vestry of the Nativity and 
Resurrection Parish 

The Protestant Episcopal Cathedral Foundation of the 
District of Columbia and the Vestry of the Nativity and 
Resurrection Parish move the Court to enter summary 
judgment in this cause denying the petitions filed by 
Gertrude Stone et al. and by William P. Linkins for in¬ 
structions to the Executor, and declaring that the pro¬ 
visions in paragraph “Fifth” of the will' of the above- 
named decedent dated July 14, 1947, for the benefit of the 
Washington Cathedral and the Church of the Nativity are 
valid and effectual, or in the alternative to enter a sum¬ 
mary judgment granting the petition of the said Founda¬ 
tion and said Vestry for probate of the will of the above- 
named decedent dated March 11, 1947, and declaring that 
the identical provisions in said will dated March 11, 1947, 
for the benefit of the Washington Cathedral and the Church 
of the Nativity are valid and effectual, for the following 
reasons: 

1. The pleadings, the deposition of the executor, and 
the affidavits submitted herewith, show that there is no 
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genuine issue as to any material fact and the moving 
parties are entitled to judgment as a matter of law. 

62 2. The provisions for the Washington Cathedral 
and the Church of the Nativity in the will dated 

July 14, 1947, are not within the terms of D. C. Code, 
§ 19-202. 

3. The will dated March 11, 1947, revoked only to give 
effect to the substantially identical will dated July 14,1947, 
on the supposition that the last will would become entirely 
effective, remains in effect with respect to the provisions 
for the Washington Cathedral and the Church of the 
Nativity, if the same provisions in the last will are ineffec¬ 
tive. 

/s/ G. B. Craighill 
G. B. Craighill 
/s/ Llewellyn C. Thomas 
Llewellyn C. Thomas 
901 Hibbs Building, Washing¬ 
ton 5, D. C., Attorneys for the 
Protestant Episcopal Cathedral 
Foundation of the District of 
Columbia and the Vestry of the 
Nativity and Resurrection 
Parish. 

• • * • 

63 Affidavit 

DISTRICT OF COLUMBIA) SS. 

I, HELENE V. SINNOTT, being first duly sworn on 
oath depose and say that I was acquainted with Mrs. 
Lillian L. Nutting, now deceased; that I have examined a 
photosatic copy, certified by the Register of Wills of the 
District of Columbia, of a will filed in the Office of the 
Register of Wills on October 2, 1947, said will originally 
bearing the date of April 22, 1943, and bearing the signa¬ 
tures of Lillian L. Nutting, J. A. Logan Sayer and my 
own signature; that Mrs. Nutting signed said will in the 
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presence of J. A. Logan Sayer and myself, and at her re¬ 
quest, J. A. Logan Sayer and I then and there signed said 
will as witnesses in her presence and in the presence of each 
other; that to the best of my apprehension, Mrs. Nutting 
was then of sound and disposing mind and capable of exe¬ 
cuting a valid deed or contract. 

/s/ Helene V. Sinnott, 

Helene V. Sinnott, 

7424 Wisconsin Avenue, 
Bethesda, Maryland. 

• • • • 

64 Affidavit 

DISTRICT OF COLUMBIA, SS: 

I, J. A. LOGAN SAYER, being first duly sworn on oath 
depose and say that I was acquainted with Mrs. Lillian 
L. Nutting, now deceased; that I have examined a photo¬ 
static copy, certified by the Deputy Register of Wills of 
the District of Columbia, of a will filed in the Office of 
the Register of Wills on October 2, 1947, said will 
originally bearing the date of April 22, 1943, and bearing 
the signatures of Lillian L. Nutting, Helene V. Sinnott and 
mine own signature; that on April 22, 1943, Mrs. Nutting 
signed said will in the presence of Helene V. Sinnott and 
myself, and at her request, Helene V. Sinnott and I then 
and there signed said will as witnesses in her presence 
and in the presence of each other; that to the best of my 
apprehension, Mrs. Nutting was then of sound and dis¬ 
posing mind and capable of executing a valid deed or 
contract; that said will at the time of its execution had 
not been modified or altered by the handwriting and can¬ 
cellation marks which now appear in the certified photo¬ 
static copy examined by me. 

/s/ J. A. Logan Sayer, 

J. A. Logan Sayer, 

5456 Nebraska Avenue, N. W., 
Washington, D. C. 


i 
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65 Affidavit 

State of Maryland 
Montgomery County, SS: 

I, MARY H. KINGS WELL, being first duly sworn, on 
oath depose and say that I have examined a photostatic 
copy, certified by the Register of Wills of the District of 
Columbia, of a will of Mrs. Lillian L. Nutting, filed in the 
Office of the Register of Wills on August 19, 1947, bearing j 
the date of March 11, 1947, and bearing the signatures of j 
Lillian L. Nutting, Carolyn T. Coe, John H. Lyons and | 
my own signature; that on March 11, 1947, Mrs. Nutting 
signed said will in the presence of Carolyn T. Coe, John j 
H. Lyons and myself, and at her request, Carolyn T. Coe, | 
John H. Lyons and I then and there signed said will as i 
witnesses in the presence of Mrs. Nutting and in the pres-1 
ence of each other; that to the best of my apprehension, i 
Mrs. Nutting was then of sound and disposing mind andj 
capable of executing a valid deed or contract. 

/s/ Mary H. Kingswell, 

Mary H. Kingswell, j 

Silver Spring, Maryland 


66 Affidavit 

State of Virginia j 

City of Alexandria, SS: j 

I, CAROLYN T. COE, being first duly sworn, on oath 
depose and say that I was acquainted with Mrs. Lillian L: 
Nutting, now deceased; that I have examined a photostatic 
copy, certified by the Register of Wills of the District of 
Columbia, of a will filed in the Office of the Register of 
Wills on August 19, 1947, bearing the date of March 11, 
1947, and bearing the signatures of Lillian L. Nutting, Mary 
H. Kingswell, John H. Lyons and my own signature; that 
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on March 11, 1947, Mrs. Nutting signed said will in the 
presence of Mary H. Kingswell, John H. Lyons and my¬ 
self, and at her request, Mary H. Kingswell, John H. Lyons 
and I then and there signed said will as witnesses in the 
presence of Mrs. Nutting and in the presence of each 
other; that to the best of my apprehension, Mrs. Nutting 
was then of sound and disposing mind and capable of 
executing a valid deed or contract. 

/s/ Carolyn T. Coe 
Carolyn T. Coe 
111 E. Maple Street, 
Alexandria, Va. 

• • * • 

67 Affidavit 

DISTRICT OF COLUMBIA, ss: 

I, JOHN H. LYONS, being first duly sworn, on oath 
depose and say that I was acquainted with Mrs. Lillian L. 
Nutting, now deceased; that I have examined a photo¬ 
static copy, certified by the Deputy Register of Wills of 
the District of Columbia, of a will filed in the Office of the 
Register of Wills on August 19, 1947, bearing the date of 
March 11, 1947, and bearing the signatures of Lillian L. 
Nutting, Mary H. Kingswell, Carolyn T. Coe and my own 
signature; that on March 11, 1947, Mrs. Nutting signed 
said will in the presence of Mary H. Kingswell, Carolyn 
T. Coe and myself, and at her request, Mary H. Kingswell, 
Carolyn T. Coe and I then and there signed said will as 
witnesses in the presence of Mrs. Nutting and in the pres¬ 
ence of each other; that to the best of my apprehension, 
Mrs. Nutting was then of sound and disposing mind and 
capable of executing a valid deed or contract. 

/s/ John H. Lyons 
John H. Lyons 
2700 - 36th Street, N. W., 
Washington, D. C. 



75 A 


68 Affidavit 

I 

DISTRICT OF COLUMBIA, SS: 

I, LLEWELLYN C. THOMAS, being first duly sworn, 
on oath depose and say that I am one of the attorneys for j 
the Protestant Episcopal Cathedral Foundation of the j 
District of Columbia and the Vestry of the Nativity and j 
Resurrection Parish in this cause; that I exhibited the 
photosatic copies of the wills of the above named decedent! 
dated April 22, 1943 and March 11, 1947, to the respective! 
witnesses thereto as referred to in their respective Afifida-! 
vits; that the certified photostatic copy of the will dated | 
April 22, 1943, exhibited to J. A. Logan Sayer, was intro-j 
auced as “Cathedral Exhibit A” and has been filed withj 
the deposition of William Todd; that the certified photo-! 
static copy of the will dated March 11, 1947, exhibited to 
John H. Lyons, is “Cathedral Exhibit B” and has also 
been filed with the said deposition; that I exhibited iden¬ 
tical photostatic copies of said wills, certified by the Regis¬ 
ter of Wills, to Helene V. Sinnott, Mary H. Kingswell, 
and Carolyn T. Coe. 

/s/ Llewellyn C. Thomas 
Llewellyn C. Thomas 

• • # • 

75 Filed Feb 28 1949 Theodore Cogswell, Register I 
of Wills, D. C. Clerk of Probate Court j 

i 

i 

Opinion j 

The testatrix, Lillian L. Nutting, died July 26, 1947. 
Three duly executed wills have been filed, dated respectively 
April 22, 1943, March 11,1947 and July 14,1947. All threp 
gave two-sixths of the residue to the Washington Cathedral 
and one-sixth to the Church of the Nativity, Washington, 
D. C. (Episcopal). The last two, though differing Lb 
language and style, make the same gifts throughout. The 
earliest of the three differed only with respect to a feV 
gifts to individuals. 
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The deposition of the executor explains the last will as 
follows: Testatrix desired to revoke one specific bequest 
of furniture. She asked the executor to have a codicil 
prepared. He consulted an attorney who drafted a codicil, 
but who also advised that the will of March 11, 1947, be 
rewritten in more conventional form, particularly because 
the residuary clause was followed by a list of specific be¬ 
quests and was not the last dispositive clause of the will. 

This advice was reported to the testatrix and she 
76 instructed the executor to have a new will prepared, 

although she decided not to revoke the bequest of 
furniture. The attorney then had his partner draw the 
new will in conventional form and style, making the same 
dispositon of the estate as the will of March 11, 1947. 
Testatrix executed this new will on July 14, 1947, twelve 
days before she died. 

Among the papers of the testatrix were found two memo¬ 
randums signed by her, each explaining that she had not 
left any of her estate to relatives not mentioned in her will 
because they were either “in reality strangers” to her or 
in no need of assistance from her. One statement was 
dated February 20, 1939, the other March 7, 1941 and re¬ 
affirmed April 24,1943. 

The signatures on all wills and on the two memorandums 
are proved by the deposition of the executor. The signa¬ 
tures on the first two wills are proved by affidavits of the 
attesting witnesses. Formal proof of the last will was 
taken by the Register of Wills. 

Upon petition of the executor, the will dated July 14^ 
1947, was admitted to probate. Seven persons claiming as 
next of kin and heirs at law filed petitions asserting that 
the gifts to the Washington Cathedral and to the Church 
of the Nativity are invalid under D. C. Code § 19-202 and 
praying that the executor be instructed to distribute them 
as intestate property. The Protestant Episcopal Cathedral 
Foundation of the District of Columbia, a corporation 
which owns and operates what is popularly known as the 
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Washington Cathedral, and the Vestry of the Nativity and j 
Resurrection Parish, a body corporate which owns and | 
operates the Church of the Nativity, filed answers i 

77 asserting (1) that the beqnests were not within the j 
terms of the statute and (2) that under the doctrine 

of dependent relative revocation, the identical provisions j' 
in the will of March 11, 1947, would prevail in any event, j 
In Henry v. Fraser, 58 App. D. C. 260, it was held that I 
the doctrine of dependent relative revocation required an ! 
effort to probate the previous will. Accordingly, the Ca^ j 
thedral Foundation and the Vestry filed petitions for pro- j 
bate of the will of March 11, 1947, in accordance with the j 
doctrine, and because the will of July 14,1947 had already j 
been admitted to probate, these petitions included timely j 
caveats to the revocation clause in the last will insofar as ! 
it affected their bequests. j 

Motions to dismiss these petitions were withdrawn. The j 
executor filed an answer admitting the allegations of fact. 
Answers were filed on behalf of ten persons claiming as j 
next of kin admitting the existence of the three wills but 
denying that the doctrine of dependent relative revocation 
applied. j 

A motion for summary judgment has been filed on be- \ 
half of six of those claiming as next of kin. The Cathe- j 
dral Foundation and the Vestry have also filed a motion 
for summary judgment. 

By D. C. Code, § 19-202, it is provided that, j 

“No devise or bequest of lands, or goods, or chattels 
to any minister, public teacher, or preacher of the gospel, 
as such, or to any religious sect, order, or denomination, 
or to or for the support, use, or benefit of or in trust for 
any minister, public teacher, or preacher of the gospel, as 
such, or any religious sect, order, or denomination, shall 
be valid unless the same shall be made at least one calendar 
month before the death of the testator.” 

78 This provision of law is derived from the Mary^ 
land Bill of Rights and is similar in purport tq 


. I 


i 

i 




78 A 


statutes in many states. It is generally held that such 
statutes are to be strictly construed. The purpose of 
such statutes has been variously stated; to prevent im¬ 
provident testamentary gifts to the exclusion of the testa¬ 
tor’s lawful heirs and next of kin when the testator is 
weak and in apprehension of death, or as sometimes stated, 
it is intended to prevent a testator, under the fears inci¬ 
dent to death, from disposing of his estate to the prejudice 
of his descendants. In the general view a construction 
should be adopted which will prevent intestacy and not one 
which will render the will invalid. The California statute 
was passed to prevent improvident alienations or disposi¬ 
tions, by languishing or dying persons, to the disherison 
of their lawful heirs. Estate of Hinkley, 58 Cal. 457. As 
to the Ohio statute it has been held that its purpose is to 
prevent a testator, under the fears incident to impending 
death, from disposing of his estate to the prejudice of his 
descendants. Ruple v. Hiram College, 35 Ohio App. 8. 

It will be noted that in the instant case the gifts to the 
Cathedral and the Church of the Nativity were first de¬ 
clared in the will of April 22, 1943. The declaration of 
such gifts has recurred in each of the later wills. It is 
apparent that the testatrix formed the intention of making 
these gifts in 1943 and never intended to revoke them. 
These gifts were expressed in each of the wills in virtually 
identical language and form. It is the constant purpose of 
courts to ascertain the intention of a testator in making his 
will and it is the avowed purpose of courts to give ef- 
79 feet thereto. This principle of law must be kept in 
mind in determining whether the limitation of the 
quoted statute shall control in deciding the issues of this 
case or whether a decision of the case requires an applica¬ 
tion of the doctrine of dependent relative revocation. In¬ 
cident to this inquiry D. C. Code, § 19-108 which relates to 
the revival of wills after revocation has no bearing for the 
reason that if the doctrine of dependent relative revocation 
is applicable to the facts of the case, such application is 
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tantamount to saying that the will of July 14, 1947 did not j 
in law revoke the will of March 11,1947. 

It was said in Estate of Kaufman, 155 P. 2d 831, that 
“Under the doctrine of dependent relative revocation, an 
earlier will, revoked only to give effect to a later one on the 
supposition that the later one will become effective, re¬ 
mains in effect to the extent that the latter proves ineffec¬ 
tive. * * * The doctrine is designed to carry out the 
probable intention of the testator when there is no reason j 
to suppose that he intended to revoke his earlier will if the 
later will became inoperative. • * *.” 

In that case the testator, who lived in New York, made j 
his will on March 18, 1940 leaving his residuary estate to j 
the Second Church of Christ, Scientist of New York. Upon j 
moving to California he expressed a desire to change his 
executor. He was advised to do it by codicil but he pre¬ 
ferred a new will. On April 30, 1941 he executed a new j 
wih with a provision “revoking all former wills”. Except j 
for minor details the wills were identical and the same 
church was named as residuary legatee. The testator died j 
on May 2, 1941. A California statute, similar to the one 
here under consideration, invalidated the gift to the church ; 
as made within 30 days of death. The court upheld the j 
bequest and ordered both wills admitted to probate by ap- I 
plying the doctrine of dependent relative revocation. 

80 The reasoning of the California case is adopted by | 
this court in reaching its decision. The record j 
makes clear the intention of the testatrix in executing a new j 
will on July 14,1947. She did not change her testamentary | 
purpose but only sought to put her will in conventional 
form. It was identical with the will of March 11, 1947 in 

. I 

the disposition of her estate. It seems clear that she in- j 
tended to revoke the will of March 11, 1947 only on condi- j 
tion that the will of July 14,1947 was effective to carry out | 
her testamentary purpose. Certainly she preferred the will ! 
of March 11, 1947 to intestacy as to a substantial part of 
her estate, one half of the residue. When a testator re- j 

i 

I 

I 

I 
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i 
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peats the same dispositive plan in a new will, revocation 
of the old one by the new is deemed inseparably related to 
and dependent npon the legal effectiveness of the new will. 
If the new will fails to give effect to the thrice declared 
purpose of the testatrix its revocatory clause must fail, for 
a testatrix who repeats her purpose intends to confirm and 
not revoke. It was not her intention to have the new will 
act as a revocation independently of its operation and ef¬ 
fectiveness as a will. 

It follows that the motion for summary judgment made 
by the next of kin must be overruled and that of the Wash¬ 
ington Cathedral and the Church of the Nativity will be 
sustained. 

Counsel'for the Cathedral and the Church will present 
an appropriate order consistent herewith. 

/s/ F. Dickinson Letts 
F. Dickinson Letts 

Judge 

81 United States District Court for the District of 

Columbia 

Holding Probate Court 
District of Columbia, to wit: 

On this 2nd day of March, A. D. 1945 personally appeared 
Carolyn T. Coe, who on oath says that she is one of the sub¬ 
scribing witnesses to the foregoing paper-writing dated the 
11th day of March, A. D. 1947, purporting to be the last 
will and testament of Lillian L . Nutting, deceased, late of 
the District of Columbia, that the Testatrix therein named 
signed said will in her presence; that said Testatrix pub¬ 
lished, pronounced and declared the same to be her last will 
and testament; that at the time of so doing said Testatrix 
was, to the best of affiants apprehension, of sound and dis¬ 
posing mind, and capable of executing a valid deed or con¬ 
tract; and that affiants name as witness to the aforesaid 
will was signed in the presence and at the request of Testa¬ 
trix and in the presence of Mary H. Kingswell amd John H. 
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Lyons the other subscribing witnesses, who also signed in 
. the presence of the affiant, and in the presence and at the 
request of the Testatrix. 

/a/ Carolyn T. Coe 

Address 111 E. Maple St. 
Alexandria, Va. 

• • • • 

82 United States District Court for the District of 

Columbia 

Holding Probate Court 
District of Columbia, to wit: 

On this 3rd day of March, A. D. 19 49 personally appeared 
John H. Lyons, who on oath says that he is one of the sub¬ 
scribing witnesses to the foregoing paper-writing dated the 
11th day of March, A. D. 1947, purporting to be the last will 
and testament of LiUian L. Nutting, deceased, late of the 
District of Columbia, that the Testatrix therein named 
signed said will in his presence; that said Testatrix pub¬ 
lished, pronounced and declared the same to be her last 
will and testament; that at the time of so doing said Testa¬ 
trix was, to the best of affiant’s apprehension, of sound and 
disposing mind, and capable of executing a valid deed or 
contract; and that aflfiiant’s name as witness to the afore¬ 
said will w as signed in the presence and at the request of 
Testatrix and in the presence of Mary H. KingsweU and 
Carolyn T. Coe the other subscribing witnesses, who also 
signed in the presence of the affiant, and in the presence and 
at the request of the Testatrix. 

/s/ John H. Lyons 

Address 1325 N. H. Ave., N.W. 

• • • • 
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83 United States District Court for the District of 

Columbia 

Holding Probate Court 
District of Columbia, to wit: 

On this 8th day of March, A. D. 19 49 personally appeared 
Mary H. Kingswell, who on oath says that she is one of the 
subscribing witnesses to the foregoing paper-writing dated 
the 11th day of March, A. D. 1947, purporting to be the last 
will and testament of Lillian L. Nutting, deceased, late of 
the District of Columbia, that the Testatrix therein named 
signed said will in her presence; that said Testatrix pub¬ 
lished, pronounced and declared the same to be her last will 
and testament; that at the time of so doing said Testatrix 
w’as, to the best of affiant’s apprehension, of sound and dis¬ 
posing mind, and capable of executing a valid deed or con¬ 
tract; and that affiant’s name as witness to the aforesaid 
will w as signed in the presence and at the request of Testa¬ 
trix and in the presence of Carolyn T. Coe and John H. 
Lyons the other subscribing witnesses, who also signed in 
the presence of the affiant, and in the presence and at the 
request of the Testatrix. 

/s/ Mary H. Kingswell 
Address Route 1 
Silver Spring, Md. 

• • • • 

84 Filed Mar 10 1949 Theodore Cogswell 
Register of Wills, D. C., Clerk of Probate Court 

Summary Judgment Denying Petitions for Adjudication of 

Intestacy and Granting Petitions for Probate of Will 

Dated March 11, 1947 

Upon consideration of the petitions of Gertrude E. Stone 
and others, and of William E. Linkins for instructions to 
the executor and for an adjudication of intestacy as to a 
portion of the residue of the estate, and the answers there¬ 
to; of the petitions of the Protestant Episcopal Cathedral 
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Foundation of the District of Columbia and the Vestry of 
the Nativity and Resurrection Parish, for probate of the 
will dated March 11, 1947, and for caveat to revocation 
clause in will dated July 14, 1947, under doctrine of de¬ 
pendent relative revocation, and the answers thereto; of 
the respective motions for summary judgment filed on be¬ 
half of Gertrude E. Stone and others and on behalf of the 
Protestant Episcopal Cathedral Foundation of the District 
of Columbia and the Vestry of the Nativity and Resurrec¬ 
tion Parish, and the affidavits annexed thereto; and of the 
deposition of William Todd, executor under the will of Lil¬ 
lian L. Nutting, deceased, and the exhibits annexed thereto; 
and these matters having been heard in open court; and it 
appearing to the satisfaction of the Court that the will of 
Lillian L. Nutting, deceased, bearing date the 11th day of 
March, 1947, has been duly proven and is identical with the 
will dated July 14, 1947, in the disposition of the estate of j 
decedent; and it further appearing from the plead- j 
85 ings, deposition, and affidavits on file that there is no j 
genuine issue as to any material fact and that the 
Protestant Episcopal Cathedral Foundation of the District r 
of Columbia and the Vestry of the Nativity and Resurrec¬ 
tion Parish are entitled to judgment as a matter of law; 
and it further appearing that all of the heirs at law and 
next of kin of Lillian L. Nutting, deceased, not represented j 
in this cause, including those unknown, are in default, it is j 
this 10th day of March, 1949, j 

ADJUDGED, ORDERED and DECREED as follows: 

1. That the entry of default made herein by the Register 
of Wills on November 17, 1948, against George R. Linkins, j 
Luther W. Linkins, Esther Linkins, Arthur E. Norris, Wil¬ 
liam S. Norris, Alfred Norris, Annie Norris Gillet, Violet j 
Norris, Dewey Randolph, Bert Randolph, Frank Fitzpat- ! 
rick, Arthur Stone, Polly Norris Blackall, P. S. Waters, j 
Elizabeth Linkins, and the unknown heirs at law and next 
of kin of Lillian L. Nutting, deceased, be and it is hereby 
ratified and confirmed; 


I 

i 
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2. That the petitions of Gertrude E. Stone and others 
and of William P. Linkins for instructions to the executor 
and for an adjudication of intestacy as to a portion of the 
residue of the estate, and the motion of Gertrude E. Stone 
and others for summary judgment, filed herein, be and they 
are hereby severally denied; 

3. That the petitions of the Protestant Episcopal Ca¬ 
thedral Foundation of the District of Columbia and the 
Vestry of the Nativity and Resurrection Parish for pro¬ 
bate of will dated March 11, 1947, and for caveat to revoca¬ 
tion clause in will dated July 14, 1947, under doctrine of 
dependent relative revocation, and the motion of said par¬ 
ties for summary judgment filed herein, be and they are 

hereby severally granted; 

86 4. That the revocation clause contained in the 

will of Lillian L. Nutting, deceased, dated July 14, 
1947, heretofore admitted to probate and record in this 
cause, to wit, the phrase “hereby revoking any and all co¬ 
dicils heretofore by me made,” be and it is hereby de¬ 
clared to be dependent on and relative to the validity of the 
provisions of said will dated July 14, 1947, for the benefit 
of the Washington Cathedral and the Church of the Na¬ 
tivity, and inoperative as a revocation of the provisions 
for the benefit of said Washington Cathedral and Church 
of the Nativity contained in the will of Lillian L. Nutting, 
deceased, dated March 11, 1947, and that said provision in 
the will dated March 11, 1947, be and they are hereby de¬ 
clared to be valid and effectual dispositions of portions of 
the residuary estate of said decedent; 

5. That the will of Lillian L. Nutting, deceased, dated 
March 11,1947, be and it is hereby admitted to probate and 
record as a will of real and personal property, together 
with the aforesaid will dated July 14, 1947, heretofore ad¬ 
mitted to probate. 

/s/ F. Dickinson Letts 

Judge 
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Fob the District of Columbia Circuit 
No. 10,273 

William P. Linkers, et al.. Appellants, 

v. 

Protestant Episcopal Cathedral Foundation of the 
District of Columbia, et al.. Appellees . 

No. 10,274 

Mamie Williams, et al.. Appellants, 

v. 

Protestant Episcopal Cathedral Foundation of the 
District of Columbia, et al.. Appellees . 

No. 10,275 

Gertrude E. Stone, et al.. Appellants, 

v. 

Protestant Episcopal Cathedral Foundation of the 
District of Columbia, et al.. Appellees. 

Appeal from the United States District Conrt 
for the District of Columbia 

BRIEF FOR APPELLEES, PROTESTANT EPISCOPAL 
CATHEDRAL FOUNDATION OF THE DISTRICT 
OF COLUMBIA AND THE VESTRY OF THE NA¬ 
TIVITY AND RESURRECTION PARISH 

STATEMENT OF THE CASE 
Facts 

On March 11, 1947, Mrs. Lillian L. Nutting executed a 
will in which she bequeathed specified amounts of money 
to seven individuals, bequeathed specific articles to eight 
other individuals, and divided the balance of her estate 
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among four institutions, namely two-sixths to the Eastern 
Star Home, two-sixths to the “Washington Cathedral,’’ 
one-sixth to the “Church of the Nativity, Washington, D. 
C. (Episcopal),” and one-sixth to the Home for the In¬ 
curables. (App. 5-7) 

On July 14, 1947, Mrs. Nutting executed a will provid¬ 
ing for the same bequests to the same individuals, and 
making the same disposition of the residuary estate. (App. 
8-10) This will uses more conventional language to ex¬ 
press the same wishes as the one of March 11th. 

Mrs. Nutting died on July 26, 1947 (App. 11, 75), within 
a calendar month after the date of the latest will. 

Four years before, on April 22, 1943, Mrs. Nutting had 
executed a will in which she made precisely the same divi¬ 
sion of her residuary estate, but with slightly different 
individual bequests. (App. 2-4) 

Each will commenced with the usual formal clause con¬ 
taining the words “revoking any and all wills and codi- 
cil/s” theretofore made. (App. 8,5, 2) 

All three wills are on file with the Register of Wills 
(App. 2, 5, 8) and their authenticity and due execution 
are admitted by appellants (their brief, p. 3, line 1). The 
will of April 22, 1943, contains alterations and cancella¬ 
tions made by Mrs. Nutting in preparation for typing the 
next will. (App. 2-4, 50, 72) The alterations appearing 
on the face of the will of March 11, 1947, were made and 
initialed before she signed it. (App. 52-53) 

The improved restatement of her wishes in the will of 
July 14th, came about in the following manner: Early 
in June, Mrs. Nutting thought of revoking a bequest of 
furniture to Mrs. Grimsley in Item V of the will of March 
11th. She asked her executor to attend to it and he had 
his attorney draft a codicil (App. 54, 66), which was 
never executed (App. 55-56). In connection with its prep¬ 
aration, the attorney, Mr. Ralph P. Barnard, read the will 
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of March 11th and suggested that it be redrafted, since 
its language and form were not conventional, particularly 
in that the word “balance” was used to denote residue 
and the residuary clause was inserted before the clause 
making specific bequests. This advice was reported to 
Mrs. Nutting and she acquiesced, but she changed her mind 
about revoking the gift to Mrs. Grimsley. (App. 54, 57) 
Thereafter, Mr. Joseph H. Batt, partner of Mr. Barnard, 
prepared the will which was finally executed on July 14th. 
(App. 8-10, 58) 

Proceedings Below 

After the death of Mrs. Nutting, the executor filed all 
three wills and on his petition the will of July 14, 1947, 
was admitted to probate. (App. 14-15) . Soon after¬ 
wards, seven of the appellants, claiming as alleged first 
cousins of decedent, filed petitions asserting that the 
provisions for the Washington Cathedral and the Church 
of the Nativity were void under D. C. Code, 1940, §19-202 j 
(which invalidates certain religious bequests made within I 
a calendar month of death), and praying that the executor I 
be instructed to distribute one-half the residue as prop- I 
erty passing by intestacy. (App. 15-20) 

j 

Answers were filed by the three appellees, the Protestant j 
Episcopal Cathedral Foundation of the District of Co- i 
lumbia, a corporation which owns and operates what is 
popularly known as the “Washington Cathedral” (App. j 
21-26), the Vestry of the Nativity and Resurrection Parish, j 
a corporate body which owns and operates the Church | 
of the Nativity (App. 27-30), and the executor (App. 
31-32). The Cathedral Foundation and the Vestry denied j 
that the contested provisions were within the prohibitions j 
of the statute on religious bequests, and asserted that | 
under the doctrine of dependent relative revocation, the ! 
will of March 11th, making the same disposition of the j 
estate, was valid and effectual, since the revocation clause 
in the will of July 14th, was intended to be dependent on 
the validity of the disposing clauses of the same will. The 
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executor disclaimed knowledge of the alleged relationship 
of appellants to decedent, and quoted two memoranda 
signed by Mrs. Nutting in wdiich she explained why she 
had excluded her relatives. 

In Henry v. Fraser , 58 App. D. C. 260, 29 F. 2d 633 
(1938), this Court had held that in order to invoke the 
doctrine of dependent relative revocation, some effort 
must be made to probate the earlier will. Accordingly, 
the Cathedral Foundation and the Vestry filed petitions 
in this case for the probate of the will of March 11th. 
(App. 33-36) These petitions made the same allegations 
as the previous answers as to the contents of the wills and 
the dependent nature of the revocation of the previous 
will. 

Answers w~ere filed by ten of the appellants. (App. 
37-42) The other two appellants appeared later, assert¬ 
ing their kinship, and adopted the pleadings already filed. 
(App. 69-70) The position taken in these answers was 
that the doctrine of dependent relative revocation would 
not apply because there was an express revocation clause 
in the will of July 14, 1947. All of the numerous per¬ 
sons listed as possible cousins in the original petition for 
probate (App. 11-13), and the unknown heirs were cited 
by personal service or publication. Default was entered 
and confirmed against those who did not appear. (App. 
83) 

Duplications of the foregoing pleadings which were 
avoided in the printing of the appendix are indicated in 
the stipulation of counsel reprinted as Supplement A of 
this brief. 

At the instance of the Cathedral Foundation and the 
Vestry, the deposition of William Todd, Executor of Mrs. 
Nutting was taken. (App. 45-65, Supplement B of this 
brief) He gave testimony as to his personal knowledge 
of the three wills and the circumstances surrounding the 
making of the last two. 
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Counsel for the Cathedral exhibited certified photostatic 
copies of the earlier two wills to the attesting witnesses 
and obtained their affidavits as to the execution. (App. 

75, 71-74) This procedure was necessitated by the long¬ 
standing practice of the Register of Wills to decline formal 
proof of any but the will of latest date. After the opinion 
had been filed below providing for probate of the will of 
March 11th, the Register received formal proof of the 
signatures of the witnesses on that will upon their inspec¬ 
tion of the original (App. 80-82), so that it might be for¬ 
mally admitted to probate. 

Since the facts were not in dispute, all parties (except ! 
the executor, a stakeholder) moved for summary judg¬ 
ment, so that the case might be decided as a matter of 
law\ (App. 42, 69, 70) ! 

I 

Decision of the Trial Court j 

I 

After hearing oral argument and considering lengthy j 
memoranda, Judge Letts filed his written opinion holding j 
the doctrine of dependent relative revocation applicable to ! 
this case. (App. 75-80) 82 Fed. Supp. 689. On March 10, j 
1949, he entered judgment denying appellants’ motion j 
for summary judgment, granting the motion of the Cathe- j 
dral Foundation and the Vestry for summary judgment, j 
admitting to probate the will of March 11, 1949, and de- ! 
daring the provisions of that will for the benefit of the 
Washington Cathedral and the Church of the Nativity valid j 
and unrevoked. (App. 83) From this judgment three j 
separate appeals were taken and consolidated for the pur- j 
pose of argument in this Court. 

I 

i 

STATUTES 

1 

The statutory provision on bequests for religious pur- ! 
poses (D. C. Code, 1940, §19-202) and certain other stat- j 
utes are quoted in the brief of appellants (pp. 12-13). 


i 

I 

I 
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SUMMARY OF ARGUMENT 

Mrs. Nutting did not intend a revocation of her testa¬ 
mentary gifts to the Washington Cathedral and the Church 
of the Nativity. She repeated and reaffirmed these gifts 
in each will. She used a formal revocation clause in the 
latest will for the sole purpose of replacing the earlier 
will with another virtually identical one expressing her 
wishes in better style. It is inconceivable that she in¬ 
tended the revocation clause to annul the gifts in the will 
of March 11th, in the event her reaffirmed identical gifts, 
as expressed in the will of July 14th, could not become 
effective. On the contrary, it is no idle speculation but a 
certainty that in repeating her gifts she intended the accom¬ 
panying revocation clause to operate on her former will 
only if the repetition should be effective. 

In these circumstances, it becomes most appropriate 
to apply the doctrine of dependent relative revocation, 
and Judge Letts was clearly right in holding that the rev¬ 
ocation clause in the will of July 14th, was “inseparably 
related to and dependent upon the legal effectiveness of 
the new will. ,, (App. 80) No policy of the law is vio¬ 
lated by this result. The true intent of the testatrix is 
carried out—thereby serving the ultimate aim of all rules 
in the law of wills. This intent is ascertained from duly 
attested wills, and by reading them as entire documents— 
not by isolating a phrase from its context. There is no 
violation of the spirit or policy of the statute prohibiting 
religious bequests made in proximity of death, because 
the intention was expressed in testamentary form many 
months before. 

The better authorities sustain this result. The doctrine 
of dependent relative revocation has a long history, during 
which some technical rules and exceptions developed around 
it without regard to the intentions of the testator. Deci¬ 
sions cited by appellants are for the most part an outgrowth 
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of this unfortunate development- Such technical niceties 
have been completely repudiated in England where they 
began, and are rejected by the more recent decisions in 
this country, including one almost identical with this case 
on the facts. Other cited cases are distinguishable on the 
ground that the testator’s intention would not be carried 
out by applying the doctrine, the circumstances in those 
cases being quite different. 

The oral testimony of the executor did not violate any 
rule of evidence and was admissible to show the circum¬ 
stances in which the testatrix made her latest will. The 
point is academic, however, since the decision was right 
even if such testimony is entirely disregarded. It added 
nothing which was not obvious on the face of the wills. 

The statute on religious bequests in the District of Co¬ 
lumbia has been narrowly construed. In this respect as 
well as in its ultimate policy, it differs radically from the 
Maryland Declaration of Rights from which it is derived. 
Under long-standing decisions, it does not apply in this 
case. 


ARGUMENT 

I 

The wish of Mrs. Nutting to benefit the Washington 
Cathedral and the Church of the Nativity, expressed 
in her wills of March 11 and July 14, 1947, can be 
accomplished under the doctrine of dependent rela¬ 
tive revocation, even if the provisions for those in¬ 
stitutions in the later will are invalid. 

“Under the doctrine of dependent relative revoca¬ 
tion, an earlier will, revoked only to give effect to a 
later one on the supposition that the later one will 
become effective, remains in effect to the extent that 
the latter proves ineffective, (citing many cases) The 
doctrine is designed to carry out the probable inten¬ 
tion of the testator when there is no reason to sup- 
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pose that he intended to revoke his earlier will if the 
later will became inoperative, (citing many cases) 
The doctrine * • • is sustained by the weight of 
authority.” 

These words are taken from Estate of Kaufman , 25 Cal. 
2d 854, 155 P. 2d 831 (1945), which is on “all fours” with 
this case. The testator, living in New York, made a will 
on March 18, 1940, leaving his residuary estate to the Sec¬ 
ond Church of Christ, Scientist, of New York. He then 
moved to California and desired to change executors. On 
April 30, 1941, he executed a new will containing the clause 
“revoking all former wills.” Certain details of adminis¬ 
tration were also changed but both wills named identical 
persons for identical cash bequests and the same church 
as residuary legatee. The testator died on May 2, 1941. 
A California statute invalidated such a church gift made 
within thirty days of death. The Court upheld the bequest, 
however, and ordered both wills admitted to probate in 
accordance with the doctrine of dependent relative revoca¬ 
tion. The Court said: 

“The doctrine is clearly applicable to the facts of 
the present case. The record makes clear the inten¬ 
tion of the testator. He did not change his testamen¬ 
tary purpose but only minor details in its execution. 
The five cash legacies with residue to appellant 
church constituted the whole of his unaltered testa¬ 
mentary purpose. Since the second will was vir¬ 
tually identical with the first in the disposition of the 
testator’s estate, it is clear that the first will was re¬ 
voked only because the second duplicated its purpose 
and that the testator would have preferred the first will 
to intestacy as to a substantial part of his estate. 
When a testator repeats the same dispositive plan in 
a new will, revocation of the old one by the new is 
deemed inseparably related to and dependent upon the 
legal effectiveness of the new. (citing cases) If the 
new will fails to give effect to the twice declared pur¬ 
pose of the testator, its revocatory clause falls, for a 
testator who repeats his purpose intends to confirm 
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and not revoke it, and does not intend to have the 
new will operate as a revocation independently of its 
operation as a will, (citing cases)’ 9 

Sound reasoning more apt for this case could not be de¬ 
vised. 

There appear to be no District of Columbia cases in this 
Court or the Supreme Court in which the doctrine of de¬ 
pendent relative revocation has been applied. It was re¬ 
ferred to in Henry v. Fraser, 58 App. D. C. 260, 29 F. 2d 
633 (1928), though not applied because the parties in inter¬ 
est had not taken the necessary steps to probate the pre¬ 
vious will. The opinion cites 28 R. C. L. 182, a reference 
to the Article on “Wills,” §141, which contains the fol¬ 
lowing statement: 

“* * # It has been said that where a will executed 
according to law contains an express clause of revoca¬ 
tion the doctrine of dependent relative revocation can¬ 
not apply, but the better opinion appears to be that 
even under such circumstances the doctrine is still 
applicable, since it will be inferred that the testator 
intended to revoke the former will only for the purpose 
of giving effect to the later one, and if, for want of 
due execution, or for any other cause, effect cannot 
be given to the later will, it will not be supposed that 
the testator intended to die intestate and the former 
will takes effect. * * #,,a 

The doctrine has been applied by the District Court in 
Wolfe v. Snyder, 48 F. Supp. 227 (1942) and In re Estate 
of Chaconas, 80 F. Supp. 549 (1948), and was discussed 
in the opinion in In re Smith’s Estate, 77 F. Supp. 217 
(1948). 

The judgment below is sustained by many well-reasoned 
opinions besides the Kaufman case. 

1 In this connection it is interesting to note that appellants quote 
and italicize only the first clause of this sentence, omitting the 
comma and omitting the remainder of the sentence which reverses 
the meaning of the sentence as a whole. (Their brief p. 41). 


» 
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In Security Co. v. Snow, 70 Conn. 288, 39 Atl. 153 (1898), 
the testator expressly revoked an outright gift to his 
daughter and established for her benefit a trust which 
failed under the rule against perpetuities. It was held 
that the original will remained in effect. “It being his 
manifest intention to revoke the provision in the will only 
for this purpose, so far as the purpose fails of effect, the 
revocation must fall with it.” 

In Blackford v. Anderson, 226 Iowa 1138, 286 N. W. 735 
(1939), the testator desired to provide for construction 
of county roads. He expressly revoked “all wills and 
codicils heretofore made by me” and made a new pro¬ 
vision which was bad because it attempted to restrict the 
authority of county and state officials. The previous pro¬ 
visions for countv roads were sustained. “The founda- 

9 

tion of the doctrine of dependent relative revocation is a 
desire to carry out the intention of the testator, where 
the later disposition would unintentionally thwart it.” 

In Charleston Library Society v. Citizens and Southern 
National Bank, 200 S. C. 96, 20 S. E. 2d 623 (1942), the 
testatrix expressly revoked provisions for a public library 
and provided for the establishment of a memorial mu¬ 
seum. The museum was held not be a charity and the 
provisions therefore violated the rule against perpetuities, 
but the revocation clause was held to be dependent on 
the validity of the museum trust. The library trust there¬ 
fore remained in effect. 

The last two opinions contain extensive discussion of 
dependent relative revocation, showing a rejection of ex¬ 
ceptions and distinctions which do not reflect the intent 
of the testator in each instance. See aiso In re Bernard’s 
Settlement, [1916] 1 Ch. 552; Sloan’s Appeal, 168 Pa. 422, 
32 Atl. 42 (1895); Cornish, Dependent Relative Revoca¬ 
tion, 5 Sou. Calif. L. Rev. 273, 393 (1932). 

At its present stage of development, the doctrine is 
applied, not as in the past according to strict rules, but 
with a purpose of ascertaining the intent in the particular 
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i 

i 

i 

! 

circumstances. Would the intention be served or defeated 
by reading the revocation clause as being dependent on 
the validity of accompanying provisions? Where the dis- j 
position of property in the two testamentary papers is ! 
different, there may be some question whether the revoca- | 
tion was to be effective in any event, but when the same 
benefaction is repeated, it is clear that the testamentary 
intent is defeated by an isolated reading of the revocation 
clause without reference to context. It is absurd to say 
that Mrs. Nutting intended her last will with its revoca¬ 
tion clause to defeat her benefaction, three times expressed 
in testamentary form. 

n I 

i 

The conclusion of the trial court is consistent with the ! 
policy of the statute on religious bequests. 

D. C. Code, 1940, §19-202 2 declares void certain religious ! 
bequests only when the will is executed within a calendar j 
month of death. It resembles closely statutes in several j 
states, some of which affect a wider scope of charitable 
gifts and prescribe periods from thirty days to a year, i 
Such statutes are strictly construed and have the pur- ; 
pose of preventing improvident gifts made in the fear j 
of death. 68 Corpus Juris, Wills, §157. 

“Section 1313 of the Civil Code [California] • • • j 
recognizes the right to convey or settle to charitable \ 
uses, and was passed to prevent improvident aliena- j 
tions or dispositions, by languishing or dying persons, j 
to the dishereion of their lawful heirs. ’ ’ Estate of | 
Hinckley, 58 Cal. 457, at 485 (1881) | 

“The purpose of this section is clear. It is to | 
prevent a testator, under the fears incident to impend- | 

I 

2 “No devise or bequest of lands, or goods, or chattels to any min¬ 
ister, public teacher, or preacher of the gospel, as such, or to any j 
religious sect, order, or denomination, or to or for the support, use, j 
or benefit of or in trust for any minister, public teacher, or preacher j 
of the gospel, as such, or any religious sect, order, or denomina- j 
tion, shall be valid unless the same shall be made at least one calen- i 
dar month before the death of the testator.” 


i 
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mg death, from disposing of his estate to the prejudice 
of his descendants.” Ruple v. Hiram College, 35 Ohio 
App. 8,171 N. E. 417 (1928) 

Where the identical provision is contained in a previous 
will which may be sustained under the doctrine of de¬ 
pendent relative revocation, there is no violation what¬ 
ever of the spirit and policy of the statute. Congress 
clearly did not intend to prohibit religious bequests except 
when made too close to death. The gifts to the Cathedral 
and the Church of the Nativity were not selected within a 
month of death. They had not only been planned but for¬ 
mally expressed by will three years before and again four 
months before death. In fact, the original provisions for 
these beneficiaries in the will of April 22, 1943, were never 
actually revoked at all, because they were carried through 
in virtually identical form from will to will. 

A similar situation arose in Sloan’s Appeal, 16S Pa. 
422, 32 Atl. 42 (1S95), a case which is of particular note 
in view of the Pennsylvania cases of earlier date relied 
on by appellants. The will gave $7,000 outright “to the 
Presbyterian Orphanage * * * to build a cottage for a 
school, to be named the Findlay Highland Home.” In a 
codicil made too near death, the testator said “I hereby 
annul and revoke the bequest of seven thousand dollars 
to the Presbyterian Orphanage * * *, and instead thereof ” 
he left $5,000 to his trustee for the life of one person and 
$2,000 to his trustee for the life of another, with remain¬ 
ders to the Orphanage for the same purpose. The Court 
upheld the gift, saying: 

* The contention is that the bequest w^as re¬ 
voked by the codicil, and the codicil defeated by the 
statute, so that the seven thousand dollars * * • must 
now go to the residuary legatees. Whether this is so 
or not depends on the testator’s intention. His inten¬ 
tion is to be gathered from the codicil as a whole, 
read in the light of the original bequest. • * • [The 
bequest] would have been payable at the end of one 
year after his own death. The codicil gives the same 
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sum of money, for the same purpose, to be paid on the 
death of the annuitants. What the testator did, and all 
that he intended to do, was to change the time for the 
payment of the bequest * * *. This is not a revocation. 
The fact that the testator called it by that name does 
not make it so. ‘Revoke’ means to recall; to take back; 
to repeal. ‘Annul’ means to abrogate; to make void. 
The codicil did not recall or make void the bequest j 
in any particular, except as to the time of payment, 
and this it changed. * * •” 

Neither can it be said that the restatement of a gift in 
better language is a “revocation,” even if Mrs. Nutting 

used the word. “* * * the intention of the testator is i 

! 

the basic and fundamental rule in the construction of wills, j 
and * * * should be given effect * * * even though to do 
so involves the rejection of the literal meaning of particular ! 
words.” Groner, C. J., in Walker v. Thomas, 64 App. 

D. C. 148, 75 F. 2d 667 (1935) and Young v. Muuseij Trust 
Co., 72 App. D. C. 73, 111 F. 2d 514 (1940). 

Our religious bequests statute, being so limited, is quite 
different in purpose from its ancestor, Article 34 of the 
Maryland Declaration of Rights of 1776, from which some ! 
but not all of the language is derived. Article 34 required 
legislative sanction for all conveyances, gifts, or devises i 
to religious sects, etc., regardless of when they were made. 3 i 

I 

3 Article 34 became Article 38 of the Declaration of Rights in the 
Constitution of 1867 and is found in Vol. 1, Maryland Anno. Code j 
(1939), p. 45. It was repealed by the electorate in November 1948. I 
It reads as follows: “That every gift, sale or devise of land to any j 
Minister, Public Teacher or Preacher of the Gospel, as such, or to 
any Religious Sect, Order or Denomination, or to, or for the sup- | 
port, use or benefit of, or in trust for, any Minister, Public Teacher, j 
or Preacher of the Gospel, as such, or any Religious Sect, Order or j 
Denomination; and every gift or sale of goods, or chattels, to go in j 
succession, or to take place after the death of the Seller or Donor, 
to or for such support, use or benefit; and also every devise of goods 
or chattels to or for the support, use or benefit of any Minister, Pub- j 
lie Teacher or Preacher of the Gospel, as such, or any Religious Sect, j 
Order or Denomination, without the prior or subsequent sanction 
of the Legislature, shall be void; except always, any sale, gift, lease j 
or devise of any quantity of land, not exceeding five acres, for a ; 
church, meeting-house, or other house of worship, or parsonage, or | 
for a burying-ground, which shall be improved, enjoyed or used only ! 
for such purpose; or such sale, gift, lease or devise shall be void.” 
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In other words Maryland was concerned with supervision 
of all such religious gifts in order to prevent excessive 
accumulation of property by churches, in the tradition of 
the ancient mortmain statutes, and not primarily with 
possible improvidence when death was imminent. Article 34 
was law in the District of Columbia and required Con¬ 
gressional sanction until in 1866 Congress provided that 
Article 34 should no longer apply in the District of Co¬ 
lumbia and adopted a limitation applicable only to death¬ 
bed gifts. 14 Stat. 232. The new section was reenacted 
as §1635 of the 1901 Code (31 Stat. 1434), and is included 
as §19-202 of the 1940 compilation. 

The strict construction of the District of Columbia 
statute in Speer v. Colbert, 200 U. S. 130, 26 S. Ct. 201, 50 
L. Ed 403 (1905) aff’g. 24 App. D. C. 187, hereinafter dis¬ 
cussed, constitutes a distinct departure from the attitude 
of the Maryland court in the decisions cited by appel¬ 
lants. 

m 

Dependent relative revocation as applied to this case is 
in conformity with statutes governing execution and 
revocation of wills. 

Statutes governing revocation of wills are of the same 
pattern throughout the United States and England. Our 
provision 4 (D. C. Code, 1940 §19-103) can be traced almost 
verbatim through §4, ch. 2, of the Maryland Testamentary 
Act of 1798 5 to §VI of the Statute of Frauds.* In Eng- 


4 Quoted in Appellants’ brief, p. 12. 

5 In 1801 and again in 1874, Congress made the provisions of the 
Maryland Testamentary Act, along with other Maryland laws, ap¬ 
plicable to the District of Columbia (Feb. 27, 1801, 2 Stat. 104-5; 
June 22, 1874, Revised Statutes of D. C., §92). In the 1901 Code, 
Congress for the first time adopted sections of the Act by setting 
them out in full. (March 3, 1901, 31 Stat. 1433-4, §§1623 ff). The 
Maryland Act is ch. Cl of the Legislative session of 1798 and is 
printed in 2 Kilty Laws of Maryland (no paging). §4, ch. 2 reads 
as follows: “. . . and moreover, no devise in writing of lands, 
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land, the testamentary sections of the Statute of Frauds 
were superseded in 1837 by the Statute of Wills (7 Wm. 4 
and 1 Viet., c. 26) 7 which increased the formality of execut¬ 
ing a will but made no appreciable change in the methods 
of revoking a will. 8 The statutes of the United States are 
based almost entirely on one or the other of these two Eng¬ 
lish statutes. 

It cannot be contended therefore that the local statutes 
prevent the application of the doctrine. It developed in 
England and in this country under the very same statutory 
provisions that we have. There are no binding precedents 
in this jurisdiction to prevent the court from following 
such decisions from other jurisdictions as appear to be 
based on sound reasoning. The above cited law review 
article by Cornish demonstrates how the doctrine had be¬ 
come encrusted with certain hard and fast rules which had 
no necessary relation to the primary purpose of ascertain¬ 
ing and enforcing the intentions of the testator. In Eng¬ 
land and in a number of American States, the more recent 


tenements or hereditaments, or any clause thereof, shall be re¬ 
vocable, otherwise than by some other will or codicil in writing, 
or other writing declaring the same, or by burning, cancelling, 
tearing or obliterating the same by the testator himself, or in his 
presence, and by his direction and consent; but all devises and be¬ 
quests of lands and tenements shall remain and continue in force 
until the same be burnt, cancelled, torn or obliterated, by the testa¬ 
tor, or his directions in manner aforesaid, or unless the same be 
altered by some other will or codicil in writing, or other writing 
of the devisor, signed in the presence of three or four witnesses, 
declaring the same, any former law or usage to the contrary not¬ 
withstanding.” 

« Quoted in 5 PAGE ON wills (Lifetime Edition), §1779, p. 6. 

7 Quoted in 5 page ON wills (Lifetime Edition) §1781, p. 12. 

8 “XX. And be it further enacted. That no Will or Codicil, or 
any Part thereof, shall be revoked otherwise than as aforesaid, or 
by another Will or codicil executed in manner herein-before required, 
or by some Writing declaring an Intention to revoke the same, and 
executed in the Manner in which a Will is herein-before required 
to be executed, or by the burning, tearing, or otherwise destroying 
the same by the Testator, or by some Person in his Presence and 
by his Direction, with the Intention of revoking the same.” 
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and convincing opinions are doing away with arbitrary 
distinctions and applying dependent relative revocation 
whenever it appears to effectuate most fully the testa¬ 
mentary intent. To say that this court should follow old 
and discredited English decisions or American decisions 
based on them seems rather absurd. 

D. C. Code, 1940, §19-108,® which relates solely to revival 
of a will once revoked, has no bearing. Judge Letts stated 
the point quite succinctly when he said (App. 78): 

“• • • Incident to this inquiry D. C. Code, §19-108 
which relates to the revival of wills after revocation 
has no bearing for the reason that if the doctrine of 
dependent relative revocation is applicable to the 
facts of the case, such application is tantamount to 
saying that the will of July 14, 1947 did not in law 
revoke the will of March 11,1947.’ ’ 

Here again a “page of history’’ is enlightening. The 
anti-revival section did not come to us through Maryland 
from the Statute of Frauds, but through Virginia from the 
British Act cf 1837, and this history illustrates its pur¬ 
pose and effect. For centuries, the courts have dealt with 
the following situation: The testator makes one will, then 
makes a second will revoking the first, but leaves the first 
one intact. Then he destroys the second will. Does he 
thereby revive the first will ? In England, the common law 
courts held that he did, on the theory that the revocation 
clause w’as ambulatory until his death. The ecclesiastical 
courts held that the revocation clause might be given effect 
anyway, but in each case it would be necessary to deter¬ 
mine whether the testator intended to revive the former 
will. 1 Page ox Wills (Lifetime Edition) §§470-476. 

A review of the statutes collected in 5 Page ox Wills 
shows that many states have adopted a variant of one or 
the other of these rules. California, for instance, has a 


8 Quoted in appellants’ brief, pp. 12-13. 




variant of the ecclesiastical rule. Probate Code, Peering, 
§75“ ! 

} 

Maryland has never had a statute on the subject, but 
the courts have enforced the ecclesiastical rule. Colvm v. 
War ford, 20 Md. 357, at p. 393 (1863); Robe v. McAllister, j 
177 Md. 97,8 A. 2d 922, at pp. 926-7 (1939). j 

In England, §XXII of the 1837 Statute provided that a j 
revoked will could be revived only by reexecution. 11 Vir- j 
ginia adopted this section as §9 of c. 122 of its 1849 Code i 
almost verbatim, 12 for the avowed purpose of having the | 
benefit of English decisions as persuasive authority. Rudi- j 
sill's Ex’r . v. Rodes, 29 Gratt. (Va.) 147 (1877), contains j 
helpful discussion of the legislative history of the section j 
and its aim. j 

The District of Columbia, like Maryland, had no statute ! 
on the subject until Congress copied the Virginia section 
word for word as §1627 of the 1901 Code. 31 Stat. 1433. 

Cf. Michie’s Virginia Code, 1942, §5234 with D. C. Code, j 
1940, §19-108. The same provision is still the law in Eng- J 
land, and has also been adopted in West Virginia and j 
Kentucky. 20 Complete Statutes of England (Hals- j 

i 

i 

■ ■ 

10 “§75. Effect of revocation of subsequent will. —If, after mak¬ 

ing a will, the testator makes a second will, the destruction or other j 
revocation of the second will does not revive the first will, unless it ! 
appears by the terms of such revocation that it was the intention j 
to revive and give effect to the first will, or unless, after such de- j 
truction or other revocation, the first will is duly republished. J 
(Enacted 1931.)” ! 

11 “XXII. And be it further enacted, That no Will or Codicil, or j 
any Part thereof, which shall be in any Manner revoked, shall be I 
revived otherwise than by the Re-execution thereof, or by a Codicil 
executed in manner herein-before required, and showing an Intention j 
to revive the same; and when any Will or Codicil which shall be j 
partly revoked, and afterwards wholly revoked, shall be revived j 
such Revival shall not extend to so much thereof as shall have been 
revoked before the Revocation of the whole thereof, unless an Inten- j 
tion to the contrary shall be shown.” 

12 Michie’s Virginia Code, 1942, §5234. j 
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bury 1930) p. 445 and supps.; 5 Page on Wills (Lifetime 
Edition) §1820, p. 135, §1794, p. 50. 

This section on revival of a will has never been cited 
in any jurisdiction as having any effect whatever on cases 
of dependent relative revocation, and for a good reason, 
because it deals with a different problem — revival of a 
will already revoked, not the question whether the circum¬ 
stances determine that a revocation has or has not occurred, 
is or is not dependent It is particularly noteworthy that 
dependent realtive revocation has reached its best develop¬ 
ment in England, where the section originated. 

Appellants cite Colvin v. Warford, supra, and James v. 
Marvin, 3 Conn. 576 (1821), apparently without realizing 
that they are revival cases only. Upon careful reading it 
becomes apparent that the opinion in the Colvin case, con¬ 
sidered in relation to the jury prayers involved, is simply 
rejecting the common law rule on revival and following 
the ecclesiastical rule. The remarks of the court are di¬ 
rected to this end and expressly distinguish the problem 
of dependent relative revocation: 

“• • • The authorities relied on by the appellant, 
are not directly applicable to the question, for they 
are, most of them, cases in which the revocation of- the 
previous wills was so connected with, and dependent 
on accompanying testamentary provisions, as to be 
held conditional and not absolutely effective.” (p. 394) 

James v. Marvin was distinguished and held to have no 
bearing on a case of dependent relative revocation in Secur¬ 
ity Co. v. Snow, 70 Conn. 288,39 Atl. 153 (1898). 

IV 

Authorities cited by appellants are obsolete or unsound 
or not in point. 

What then can be the foundation of appellants ’ argu¬ 
ment? Some of the earlier English cases held that if the 
second will failed for some reason “dehors the instru- 
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ment” or because the beneficiary in the second will was 
incapable of taking, the second will nevertheless revoked 
the first. Cobnish pp. 286-300. The presence of an express 
revocation clause was sometimes given as an added reason. 
These decisions seemed hardly concerned with the testa¬ 
mentary intent and sometimes tended to defeat it These 
precedents were followed in some American states, notably 
Pennsylvania and New York, but not in Maryland, Virginia, 
or the District of Columbia. Because there have been so 
many Pennsylvania cases, the appellants may be able to 
invoke a numerical weight of authority, but it is significant 
that of the Pennsylvania cases relied on, none is of recent 
date, and only one is dated in this century. 15 

The trend has long been away from such decisions, and 
the foundation of appellants’ case, being unsound because 
it disregards the intent of the testator, has long since 
crumbled. The presence of an express revocation clause is 
no hindrance. Its significance may be examined in the 
light of all the circumstances. Bernard’s Settlement, 
[1916] 1 Ch. 552; Braun’s Estate, 358 Pa. 271, 56 A. 2d 
201 (1948); In re Smith, 254 N. Y. 283, 172 N. E. 499 
(1930). The reason for the failure of the last will is also 
held to be immaterial unless it helps to ascertain the in¬ 
tent, whether it be “dehors the will” or incapacity of the 
devisee or not. Blackford v. Anderson, supra; Charleston 
Library Society v. Citizens & Sou. Natl. Bank, supra; 
Estate of Kaufman, supra; In re Robinson, [1930] 2 Ch. 
332. 

“• • • On logical reason, sound principles, and the 
weight of authority, it is our judgment that there is no 
justification for these alleged distinctions. • * * In a wide 
research we have found no decision or authority presenting 
any sound reason for the distinctions above referred to. 

_ 

» Melville's Estate, Wm Pa. SIS, 91 Atl. 679 (1914). 
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Other courts have had like difficulty.” Blade ford v. Ander¬ 
son, supra, 286 N. W. at p. 746. 

The English courts have rejected the old cases com¬ 
pletely and their recent decisions have been followed 
extensively in this country. 

(a) The recent English cases supersede the old. 

In 1915, the Judicial Committee of the Privy Council 
decided Verikatanarcuyana Pillai v. Subhamal, L. ft. 43 Ind. 
App. 20, on appeal from the High Court at Madras. Two 
wills made inconsistent dispositions of the same property. 
The second failed because the testator then had no power 
over the property. The question was whether this in¬ 
effective disposition revoked some other unrelated provi¬ 
sions of the first will. It was held that no revocation oc¬ 
curred. “This is really a question of intention.” The case 
is significant for its rejection of older cases, under which 
the revocation would nevertheless have stood. 

In the next year the Court of Appeals decided the lead¬ 
ing case of Bernard's Settlement, [1916] 1 Ch. 552. The 
will made a valid appointment of property for daughters 
of the testatrix. By codicil she expressly revoked the 
appointment as to one daughter and made a new appoint¬ 
ment which violated the rule against perpetuities. The 
court held that the revocation was conditional and ineffec¬ 
tive because the codicil made another provision for the 
same beneficiary and the revocation was certainly not in¬ 
tended to destroy that provision completely without substi¬ 
tute. The Court said: 

“* • • it does not seem to me that the real point 
is determined by the question of whether there are 
words of direct revocation or whether such words 
are absent. I think it is far too narrow a view to apply 
any such rule in construing documents of this kind, 
because it seems to me that when you have a gift in 
lieu of a previous appointment, either by necessary 


implication or by direct words, yon must revoke the 
original appointment if yon are to give effect to the 
second; and therefore, whether the testator says in so 
many words ‘I do revoke’, or whether he nses words 
which necessarily involve revocation, it seems to me j 
the resnlt is the same, and that it wonld not be a wise j 
distinction to make, except so far as the nse of the | 
direct words may be some gnide as to the intention 
of the testator. I think the question which the Court j 
has to determine is, Did the testator intend by the j 
second appointment to revoke in any case the prior 
appointment, or did he really only intend to revoke j 
it for the purpose of carrying out the alteration made 
in his second appointment and without having any in- j 
tention of revoking the previous gift except for the 
purpose of the altered appointment V 9 (p. 560) 

Ward v. Van der Loeff, [1924] A. C. 653, in the House j 
of Lords, held that a revocation implied from the in¬ 
consistency between a will and a codicil was ineffective 
where the codicil failed as a violation of the rule against j 
perpetuities. Five judgments were delivered. Viscount 
Haldane (Lord Chancellor) and Viscount Cave confined 
their remarks to the immediate case and said that if the 
only revocation was found in an inconsistent provision 
which failed, the revocation would fall with it. Lord Dune¬ 
din went further and stated that the general rule is “not ; 
confined to the class of cases where the failure is due to 
the inefficacy of words of conveyance but extending to 
those where there is inability in the disponee to take, 

• * *” Lord Phillimore adds the following comments: 

“It is a much less stretch for the court of construe- j 
tion to take two valid instruments and piece them to¬ 
gether, and on finding that there is an invalid bequest | 
in the second instrument, look at all the terms of both j 
documents and determine whether the revocation, ex¬ 
plicit or implied, in the second instrument, was in¬ 
tended to take away the bequest in any event from j 
the legatee under the will or merely to give effect to | 
a preference of the legatee under the codicil over the | 
legatee under the will. When, as in Onions v. Tyrer, | 
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or not quite so closely in the present case, the substi¬ 
tuted bequest is the benefiting of the same individuals 
by another machinery, this may be a strong reason 
for the conclusion that the revocation was dependent 
and conditional.” (pp. 676-7) 

He also rejected any distinction between inability of the 
legatee to take and inherent defect in the will. Lord 
Blanesburg made similar comments and quoted with ap¬ 
proval the above passage from Bernard's Settlement. . 

It is the comments of Lords Phillimore and Blanesburg 
that have been followed in subsequent English cases and 
in the more recent American opinions. 

In re Robinson, [1930] 2 Ch. 332, involved a second will 
under which one of the beneficiaries was incapable of 
taking because his wife was a witness. The first will had 
given the same beneficiary a life interest. It was held 
that the implied revocation in the second will was ineffec¬ 
tive, the court saying: 

“• • • on the most recent authorities it would seem 
to be in all cases a matter of intention. • • • it is im¬ 
material whether the later testament fails to be oper¬ 
ative through some inherent infirmity or by reason of 
the incapacity of the intended legatee to take under 
it. • • •” 

Finally, Estate of Brown, [1942] Prob. 136, 167 L. T. 
95, involved an express revocation in a new will which 
was executed with due formality but failed because the 
names of legatees and the amounts of their legacies were 
not filled out in the space provided. The evidence showed 
that the testator had been concerned about supposed ob¬ 
scurities in his previous will and wanted to bring his lega¬ 
cies up to date in view of the death of some former legatees. 
The court emphasized the importance of the testator’s in¬ 
tention and applied the doctrine of conditional revocations. 
Both wills were admitted to probate, excluding the revoca¬ 
tion clause in the later one. 




23 


(b) The Pennsylvania Cases 

The original case was Price v. Maxwell, 28 Pa. 23 (1857). 
By his first will the testator gave only his real estate in 
trust for a school. ' By his second will, he revoked the 
first and gave the entire estate in trust for the same 
school. The second will was made within one calendar 
month of death and the gift failed under a state statute. 
Relying on the theory of dependent relative revocation, 
the trustees argued that the revocation was conditioned on 
the validity of the accompanying gift. The court, how¬ 
ever, declined to accept this view and declared an intestacy, 
taking a strict view of the revocation clause and declining 
to infer what the testator’s intention was in the event 
that happened. The court held that express revocation 
would stand despite failure due to incapacity of the devisee 
“or any other matter dehors the will” Several English 
cases were cited in support. Clearly the attitude of the 
court was unrealistic and defeated the wishes of the testa¬ 
tor. 

Subsequent Pennsylvania cases followed this rule and 
reached the same result. Appeal of Lutheran Congrega¬ 
tion , 113 Pa. 32, 5 AtL 752 (1886); Teade’s Estate, 153 Pa. 
219, 25 AtL 1135 (1893); Estate of Melville, 245 Pa. 318, 
91 AtL 679 (1914), although the Melville case is distin¬ 
guishable on the ground that the two wills were quite dif¬ 
ferent and the charity was not named in the first will. It 
therefore appeared that the testator intended to revoke 
the first will in any event. Appellants also cite Hoffner’s 
Estate, 161 Pa. 331, 29 Afl. 33 (1894), but evidently over¬ 
look the fact that the opinion is only rendering lip-service 
to the rule of Price v. Maxwell, since the gift was sustained 
on another ground. 

It is interesting to note that in Sloan’s Appeal, supra, 
the Pennsylvania Court in 1895 had a case not unlike 
Price v. Maxwell, but held that a revocation appearing in 
a codicil which repeated the original gift was not really 
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a reovcation at all. All the above cases except Melville’s 
Estate are of earlier date. 

Quite recently in Braun’s Estate, 358 Pa. 271, 56 A. 2d 
201 (1948), the Court again held an express revocation to 
be conditional where the accompanying gift to the same 
individual named in the will failed for want of complete¬ 
ness. The court distinguished earlier cases in a manner 
tantamount to repudiation, and said: 

“The doctrine of dependent relative revocation is a 
rule of testamentary construction whose use, as in the 
case of all such rules, is limited to aiding in the ascer¬ 
tainment of a testator ’s true intent.’ ’ (p. 202) 

Referring to Melville’s case, the court added: 

* * the absolute revocation by codicil of a be¬ 
quest contained in the antecedent will was not for the 
purpose of continuing some benefaction to legatees 
favored by the will but for quite the opposite effect.’’ 
(p. 203) 

The Pennsylvania courts have gone a long way towards 
rejecting the reasoning of Price v. Maxwell in cases where 
the new instrument continues in effect the provisions of 
the old one, and now place the doctrine on more solid 
foundations by seeking the testator’s intention. 

(c) The New Yurie cases. 

Ely v. Megie, 219 N. Y. 112, 113 N. E. 800 (1916) is 
similar to Price v. Maxwell and follows the same reason¬ 
ing. Two codicils benefited the same charitable corpora¬ 
tion, 14 the first giving it a share of the residue, the second 
a cash legacy of $100,000. The second expressly revoked 
the first but failed because the execution of it was too near 
death. The court took the narrow view of the revoca¬ 
tion clause and relied on Price v. Maxwell, on the older 
English cases, and on some cases not involving dependent 
relative revocation. Some other New York decisions fol¬ 
low the same line. 


14 Several charities were named in the will but only one appealed. 
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Ely v. Megie and cases like it have been criticized as 
defeating the testamentary intention and failing to assess ! 
properly the probable wishes of the testator. See Cornish, j 
pp. 293-300. It is regrettable that this technical decision j 
should have been rendered in the same year when the Eng- ! 
lish cases upon which it relied were being swept into the j 
discard by the enlightening opinion of the British Court j 
of Appeal in Bernard’s Settlement . In Austin v. Oakes, ! 
117 N. Y. 577, 23 N. E. 193 (1890), the court seemed more j 
solicitous in sustaining the intention of the testator where 
a second and inconsistent disposition failed. In re Smith , j 
254 N. Y. 283, 172 N. E. 499 (1930), shows that in New j 
York a clause of absolute revocation is not necessarily ! 
final and may be examined in the light of surrounding cir- j 
cumstances to determine its meaning and ascertain the j 
true intent. The testatrix had made a will disposing of her 
property in New York and stating that it should not be j 
revoked except by an instrument expressly referring to I 
it. Testatrix later made a will containing an express revo- j 
cation clause and disposing of some Florida property. On j 
the face of the second will there was nothing to indicate 
that the revocation was not absolute, yet the court looked j 
at the circumstances of the testatrix, her relatives, the j 
nature and location of her property, and most important j 
of all, her previous will, and then construed the revoca¬ 
tion clause to be inapplicable to the first will. ! 

i 

i 

(d) Other decisions 

i 

The older English cases and Price v. Maxwell, though j 
virtually repudiated in their own jurisdictions, have left ! 
their unfortunate mark in some other jurisdictions. Ap¬ 
pellants cite decisions from Indiana, Kentucky, Massachu-j 
setts, and Mississippi. j 

I 

Hairston v. Hairston, 30 Miss. 276 (1855), involved wills; 
making different dispositions of the estate. The second! 
one failed because the beneficiary, being a slave, could not 


i 

i 
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take, but its revocation clause was given effect. There 
was no circumstance to indicate a preference for the first 
will over intestacy. Vimng v. Hall, 40 Miss. 83 (1866), 
involved an interesting bit of skullduggery. The brothers 
of the testator had obtained and destroyed the last will. 
It could not be established because there was no satis¬ 
factory proof of its contents. There was, however, satisfac- 
tory proof that it contained a revocation clause. The 
previous will was therefore also denied probate and the 
testator died intestate. These old cases have not, so far 
as we have been able to ascertain, been followed in Missis¬ 
sippi in any cases since. The doctrine of dependent rela¬ 
tive revocation is recognized and given effect in Wilboume 
v. Shell, 59 Miss. 205 (1881), in different circumstances. 

Laughton v. Atkins, 1 Pick. (Mass.) 535 (1823), was not 
a case of dependent relative revocation. A second will 
containing an express revocation clause was set aside for 
undue influence. It was contended that while provisions 
failed, the revocation clause should stand, and the old Eng¬ 
lish cases were cited in support. AH the case held was 
that a will set aside for undue influence has no effect at 
all, and the discussion of other cases cited to the court was 
obiter and nothing more than an academic discussion of 
dependent relative revocation as it seemed to prevail 
in 1823. 

Wallingford’s Ex’r., v. WdUingford’s Adm’r., 266 Ky. 
723, 99 S. W. 2d 729 (1936), declined to apply the doctrine to 
a case where the subsequent will contained an express revo¬ 
cation clause and made a disposition to charitable pur¬ 
poses quite different from the earlier will. The opinion 
points out that the difference in the two testamentary 
plans plus express revocation left no room for any pre¬ 
sumption in favor of dependent revocation. The opinion 
recognizes the doctrine, and points out that it was applied 
in Carpenter v. Wynn, 252 Ky. 543, 67 S. W. 2d 688 (1934). 
“A discussion of the doctrine will be found in that opin- 
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i 

i 

i 

ion, and it is pointed out that, so far as cases in the 
United States are concerned, the controlling factor is the 
actual intent of the testator in such case. ’ 9 j 

Bums v. Travis , 117 Ind. 44, 18 N. E. 45 (1888), did 
not involve the doctrine at all The only point before the 
court was whether the probate of a will could be con- j 
tested by offering in evidence a subsequent will with a j 
revocation clause. 

(e) The text writers 

Appellants cite Ruling Case Law, “Cyc.,” Page on 
Wills (Lifetime Edition), and Jarman’s Fifth American j 
Edition published in 1880 or 1881. j 

The quotation from Jarman purports to be no more than j 
a statement of what earlier English cases held. 

i 

Section 481 of Page on Wills should be considered in j 
its entirety because it constitutes a good, though restrained, j 
critique on the cases. It discusses dependent relative revo- | 
cation in cases where the subsequent will contains an ex- | 
press revocation clause. The portion quoted on page 42 of 
appellants’ brief sets forth the old rule as it appears in 
authorities relied on by appellants. After reciting in some j 
detail the rules deducible from these cases, Page goes on j 
to say: 

“The courts which have laid down this principle, 
do not, as a rule, attempt, in terms at least, to limit it 
to cases in which it will give effect to testator’s prob- j 
able intention as deduced from the terms of the instru- j 
ment and the surrounding facts. 

“In a number of the cases, this principle operates ! 
so as to give effect to testator’s probable intention. ! 

# • * If the beneficiary in the later will is different I 
from the beneficiary in the earlier will, testator evi- \ 
dently intends that the original beneficiary shall not | 
take; and yet, in both wills, testator has shown that ■ 
he does not wish the heir or the next of kin' to take, j 
Probably the rule that the revocation of the earlier | 


I 

i 

i 
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will operates in spite of the failure of the dispositive 
provisions gives effect to testator’s probable intention, 
at least as well as the opposite rule. 

‘‘The rule that effect will he given to an express 
revocation clause although the dispositive provisions 
of the later instrument fail, has been applied to cases 
in which it appears to defeat the probable intention 
of testator, • • • 

“In some cases, the court has avowedly considered 
testator’s probable intention, or the intention which he 
probably would have had if he had known that the 
later gift could not be given effect. The fact that the 
second will is substantially the same as the first has 
been said to prevent the revocation clause from taking 
effect if effect could not be given to the dispositive 
provisions of the later will. * * •” (pp. 890-892) 
(italics supplied) 

For this latter portion of §481, the footnotes cite Ward 
v. Van der Loeff, supra, Bernard's Settlement, supra, and 
Blackford v. Anderson, supra. The 1947 pocket supple¬ 
ment adds no cases to support the outmoded rule, but does 
contain several illustrating the trend in favor of construing 
the revocation clause to be dependent on the validity of the 
will, when to do so plainly carries out the testamentary 
intent. In re Hope Brown™ [1942] Prob. 136, [1942] 
2 All. Eng. R. 176, Estate of Kaufman, supra, Charleston 
Library Society v. Citizens & Sow Natl. Bank, supra. 

Professor Page is rather gentle in his critique. He says 
the courts in the former cases did not in terms limit them¬ 
selves to an effort to ascertain the testamentary intent; 
that while some decisions did seem to enforce the probable 
intent, others appeared to defeat it. What more devastat¬ 
ing criticism could there be of any judge-made rule in the 
law of wills! What more could be said to commend the 
more recent cases which avowedly do seek to ascertain 
the intent and to carry it out! 


15 Same case as Estate of Brown, supra. 



29 


Appellants’ quotation from “Cvc.” 16 summarizes the 
old rule. Their quotation from 28 Ruling Case Law, §141, 
is incomplete. It fails to show that the italicized portion 
ends with a comma, and omits the balance of the sentence 
which gives the entire passage exactly the opposite sense 
from that which appellants seek to convey. (Their brief, 
p.41) 


V 

In a case involving dependent relative revocation the 
circumstances surrounding the testatrix may be 
shown by evidence in order to determine the intent 
of the testatrix as to the conditional nature of the 
revocation. The point is entirely academic, however, 
since the judgment below was correct even without 
any consideration of the deposition of the executor. 

William Todd, the executor named by Mrs. Nutting in 
all three wills, testified by deposition. His testimony estab¬ 
lished three facts: (1) The genuineness of all three 
wills of Mrs. Nutting, which are now on file in the office 
of the Register of Wills; (2) The circumstances which 
led to the preparation of a redraft in more conventional 
terms of the will of March 11, 1947, which redraft was 
finally executed on July 14, 1947; (3) The discovery by 
the executor of two memoranda signed by Mrs. Nutting 
and dated February 20, 1939, March 7, 1941, and April 
24, 1923, in which she attempted to explain why she was 
leaving nothing to her relatives. (App. 45-65) 

At the taking of the deposition, each question was fol¬ 
lowed by lengthy objections. The original text, therefore, 
makes difficult reading. A simplified transcript containing 
only the questions put to the witness and his answers is re¬ 
printed as Supplement B of this brief. 


10 Cyclopedia of Law and Procedure. 
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Even if there were valid objection to the deposition, the 
result reached by the court below wonld still be correct. 
It is perfectly clear on the face of the wills that the one 
dated July 14, 1947, is a redraft of the provisions of the 
earlier one dated March 11, 1947, and that it was made for 
the purpose of having a will in more conventional form. 
Since the beneficiaries share in the same proportions on 
practically the same terms, there could have been no other 
inference from reading the two wills, without more. The 
exclusion of the next of kin is also plainly obvious on the 
face of the two wills. Consideration of the deposition by 
the court below would not be prejudicial to appellants, 
since the judgment was correct even without it. 

The only thing in the entire deposition to which the 
hearsay evidence rule might apply is the introduction of 
the two memoranda (App. 67-8). In so far as these es¬ 
tablish the reason for excluding the cousins, they are 
unsworn and unattested writings, although their genuine¬ 
ness as documents signed by the testatrix was established 
and not challenged in any way. (App. 60-61) 

None of the other testimony, however, is hearsay. There 
was no effort to prove facts by repeating unsworn state¬ 
ments of other persons. The proof was that immediately 
before preparation of the will of July 14th the earlier will 
of March 11th was seen by a lawyer; the lawyer gave 
certain advice to Mr. Todd; Mr. Todd reported the advice 
to Mrs. Nutting; she acquiesced in the advice; and the 
will was redrafted. The hearsay rule does not prevent 
proof that a statement was made if the making of the 
statement is the fact to be proved. Prudential Insurance 
Co. v. Saxe , 77 U. S. App. D. C. 144, at 159,134 F. 2d 16, 29 
(1943). 

If the will is ambiguous, then the court is entitled to 
know and consider these circumstances surrounding the 
testatrix at the time she made her will. Evans v. Ocher - 
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shausen, 69 App. D. C. 285, at 294, 100 F. 2d 695, at 704 
(1938); Smith v. Bell, 6 Pet. 68, at 75-6 (1832). There 
is actually no ambiguity here, because testatrix clearly 
intended the two challenged bequests to be valid and did 
not intend her revocation clause to defeat them. She in¬ 
cluded the revocation clause only for the purpose of set¬ 
ting up the new will, virtually identical with the former 
one, in its entirety. The contention of appellants, how¬ 
ever, that the revocation was entirely independent of the 
validity of the remaining clauses of the will of July 14th, 
asserts in effect that there is an ambiguity, or even a 
contradiction in the expressions of intent contained in 
the wills of Mrs. Nutting. She has twice said that she 
desired one-half of her residuary estate to go to the 
Cathedral and the Church of the Nativity. On appel¬ 
lant’s contention (their brief, p. 27), she may also have 
intended that if she should die within a calendar month 
after July 14th this proportion of the residuary estate 
should go to her relatives! Accepting this contention for 
the sake of argument, the will would be ambiguous. In 
order to pass upon the contention, therefore, the court 
may, on traditional principles, hear evidence of the cir¬ 
cumstances under which the last will was made. 

This explains why in cases of dependent relative revo- 
tion the courts have received such evidence, in order to 
preserve the expressed wishes of the testator from being 
defeated, as in the Kaufman case, supra. Cf. In re Smith, 
supra. Here appellants are actually attempting to defeat 
the testamentary intent, so that they can hardly invoke 
rules of evidence designed to prevent alterations of the 
testamentary intent “* * • a court should expound and 
enforce wills, and not unmake or remake them”. (Appel¬ 
lants’ brief, p. 16). 

The cases cited by appellants have no bearing here. 
Throckmorton v. Holt, 180 U. S. 552 (1901), involved an 
effort to prove the act of forgery and the act of mutila- 






32 


v 


tion for the purpose of revoking a will, by alleged state¬ 
ments of the deceased. This clearly involved the hear¬ 
say rule. 

Ellery v. Washington Loan & Trust Co., 72 App. D. C. 
293, 113 F. 2d 525 (1940), and Association of Survivors 
v. Larner, 55 App. D. C. 156, 3 F. 2d 201 (1925), have no 
bearing because there is here no effort to add to the lan¬ 
guage of the will. The question now is whether in the 
context of the wills on file the revocation clause in the 
last will -was intended to be conditional on the provisions 
of that 'will going into effect. “Placing ourselves, figura¬ 
tively speaking, in the position of the testatrix, in order 
to discover from her standpoint the significance of the 
words,” to use the language quoted from the Ellery case, 
“and construing the will in its entirety as we are required 
to do,” w T hat did Mrs. Nutting intend? The answer is 
obvious. She always intended that the legacies in her 
last will should be valid. 

Peters v. Peters, 64 App. D. C. 331, 78 F. 2d 215 (1935), 
involved an effort to prove the absence of the testator 
when the witnesses signed, not by direct testimony but 
by unsworn statements made by decedent, a clear case 
for application of the hearsay rule. 

General Clergy Relief Fund v. Sharpe, 43 App. D. C. 
126 (1915), seems to have no bearing. 

VI 

The wills of March 11th and July 14th are virtually the 
same as to the disposition of the estate. 

The efforts of appellants to show’ that the two 'wills 
are substantially different only tend to demonstrate how 
nearly identical they are, and no useful purpose can be 
served by reviewing the two wills in this brief. They 
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speak for themselves (App. 5-7, 6-10). It borders on 
the ridiculous to say that item IV of the will of March 
11th was not intended to be a residuary clause and does 
not mean precisely the same as the more formal residuary 
clause in paragraph Fifth of the will of July 14th 

Appellants are concerned about possible confusion in 
attempting to administer and distribute the estate with 
the two wills admitted to probate together. In this, they 
completely misconceive the nature of a case of dependent 
relative revocation. Taking all of the circumstances into 
consideration, the court below adjudged that the revoca¬ 
tion clause in the will of July 14, 1947, was “dependent 
on and relative to the validity of the provisions of said 
will dated July 14, 1947, for the benefit of the Washing¬ 
ton Cathedral and the Church of the Nativity, and inopera- 
tivetive as a revocation of the provisions for the benefit 
of said Washington Cathedral and the Church of ‘the 
Nativity contained in the will of Lillian L. Nutting, de¬ 
ceased, dated March 11, 1947’’ (App. 84). There is no 
contest as to any of the other provisions of the will of 
July 14, 1947, and such provisions, replacing the provi¬ 
sions of the will of March 11th, will stand. The provi¬ 
sions for the Washington Cathedral and the Church of the 
Nativity being the same in both wills, there is no confu¬ 
sion. Insofar as the statute is held to invalidate them in 
the will of July 14th, the same provisions in the will of 
March 11th stand. 

In this respect, * the result and the procedure are the 
same as the California case of Kaufman’s Estate , supra. 

vn 

Application of the Statute on Religious Bequests. 

Appellants cite a large number of Maryland cases in 
which the 34th (later 38th) Article of the Maryland Dec¬ 
laration of Bights was invoked. The District of Colum- 
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bia statute has been more strictly construed. The lead¬ 
ing, and practically the only, case is Speer v. Colbert, 200 
XL S. 130, affirming 24 App. D. C. 187. Since the Supreme 
Court adopted and approved the reasoning of this Court, 
both opinions are pertinent The will in question made 
provisions for “Georgetown University” and for “Saint 
Vincent’s and Saint Joseph’s Catholic orphan asylums 
in the City of Washington.” AG three institutions were 
admittedly under the control of orders of the Roman 
Catholic Church. This court held that the statute never¬ 
theless did not apply to them, because their charter powers 
were not limited to sectarian purposes, and said: 

“This objection clearly has no foundation in any 
fair construction of the terms of §34 of the Mary¬ 
land Declaration of Rights upon which it is based. 
The bequests in question are not to any minister, pub¬ 
lic teacher, or preacher of the gospel as such, or 
to any religious sect, order, or denomination, or to 
or for the support, use, or benefit of, or in trust 
for, any minister, public teacher, or preacher of the 
gospel as such, or any religious sect, order, or denom¬ 
ination. The fact that the college is or may be under 
the administrative control of a religious order, known 
as the Order of Jesus, does not bring the institution 
within the prohibition of the Declaration of Rights. 
The coUege is not a religious institution intended for 
the tuition and propagation of a particular doctrine 
and creed of religious belief, to the exclusion of all 
other creeds and beliefs, but is an institution of 
learning for the admission and education of students 
of all denominations of religious faith. The act of 
incorporation of the college does not limit the exer¬ 
cise of the corporate powers conferred to the promo¬ 
tion of any particular religious creed or denomina¬ 
tion; but the coUege is open to all alike. For the 
limitations of the powers and objects of the college, we 
must look to the charter granted by Congress, and 
not elsewhere. ” (p. 201) 

The two orphanages were also incorporated, and the same 
reasoning was applied to them. The Supreme Court af- 
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firmed, saying, “The opinion of the Court of Appeals • • • 
is entirely satisfactory to ns, and leaves little to be said 
in addition. • • • Taking the character of the college from- 
the act of Congress, we are of opinion that it is not a 
sectarian institution or within section 34 of the Mary¬ 
land Bill of Rights.” (pp. 140,143). 

The powers of the Cathedral Foundation are contained 
in the two concluding sentences of its act of incorpora¬ 
tion (27 Stat. 414, see App. 24-25): 

“• • • Said corporation is hereby empowered to 
establish and msd Tiffin within the District of Colum¬ 
bia a cathedral and institutions of learning for the 
promotion of religion and education and charity. The 
said corporation shall have power to grant and con¬ 
fer diplomas and the usual college and university 
degrees and honorary degrees, and also such other 
powers as may be necessary fully to carry out and 
execute the general purposes of the said corporation 
as herein appearing.’* 

Speer v. Colbert, supra, holds that administrative control 
in a sectarian order makes no difference, so that the fact 
that the Episcopal Bishop of Washington has administra¬ 
tive control is immaterial. And as in the case of George¬ 
town University, the charter does not limit the corporate 
powers to any sectarian purpose. 

In the District Court, Judge Jennings Bailey has held 
that the Cathedral Foundation is not within the terms of 
the religious bequests statute, and in a brief memoran¬ 
dum cited Speer v. Colbert in support of his decision. 
Estate of Susan Evelyn Murray, deceased, Administra¬ 
tion Cause No. 29,831 (D. Ct., D. C., 1925). 

In George Washington University v. Riggs National 
Bank , 66 App. D. C. 389, 88 F. 2d 771 (1930), the effect 
of the religious bequests statute was never in issue. The 
church conceded the point and did not appeal. 
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The argument of appellants approaches the problem 
piecemeal and does not conform to canons of con¬ 
struction 

Appellants do not treat the facts of this case as a unit, 
but proceed by three isolated steps: (1) The will of 
July 14th contains a revocation clause, so that the terms 
of all previous wills and all other circumstances must be 
ignored. For this step, the remainder of the will and 
the fate of other provisions must not be considered. (2) 
The will of July 14th gives one-half of the residuary es¬ 
tate to two churches. This provision must also be con¬ 
sidered alone, without reference to the fact that it repeats 
the provision of a previous will. (3) Mrs. Nutting died 
on July 26th within one calendar month after making 
the will of July 14th, and the statute makes the provision 
void. Therefore, the relatives take by intestacy. In this 
way, appellants argue: the court, by confining itself to 
the phrases of the will, ascertains the actual intent of the 
testatrix and does not run the risk of making a will for 
her. It follows logically that one-half of the residuary 
estate passes to the next of kin, who were not mentioned 
in the will, and not to the two appellee institutions who 
were mentioned. 

This reasoning is not in accord with sound doctrine. 
Courts do not proceed by isolated steps wearing blinders. 
The will is considered as a whole, and the aim is to carry 
out the wishes of the testator, “even though to do so 
involves the rejection of the literal meaning of particular 
words.” Walker v. Thomas, supra. Where something 
unforeseen has occurred which may defeat the ex¬ 
pressed intent, there is frequently a reference to a pre¬ 
vious will, as in the recent case of Olds v. Rollins College, 
173 F. 2d 639, at 644 (App. D. C. 1949), and as the cases 
on dependent relative revocation abundantly demonstrate. 
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Revocation clauses are largely formal and inserted as a 
matter of course in all wills. They serve the purpose of 
eliminating inconsistent provisions of previous wills, but 
where former provisions are repeated in virtually iden¬ 
tical form, the clause is certainly not intended to operate 
in such manner as to defeat the gift. 

In cases of this kind, the first consideration is to decide 
whether the rule of dependent relative revocation does 
actually carry out the intent, and here it does. The sec- | 
ond consideration is whether any other policy of the law \ 
is violated. If the last will postpones the vesting of 
the estate or prevents alienation for too long, there is ! 
no violation of the rule against perpetuities if a previous 
will is accepted making a similar gift to the same benefi¬ 
ciary in a manner which does not violate the rule. Ber¬ 
nard’s Settlement, supra; Security Co. v. Snow, supra. 

If the last will attempts to impose undue restraints on | 
the power of public officials, there is no violation of the j 
rule against such restraints if a previous will is accepted 
making a similar gift to the public without conditioning j 
it on such restraints. Blackford v. Anderson, supra. And ! 
if any provisions of the last will happen to violate a stat¬ 
ute requiring bequests for religious purposes to be made 
more than a month before death, there is no violation 
of the statute if a previous w’ill is accepted making the 
same provisions more than a calendar month before death. 
Kaufman’s Estate, supra. 

Each of these rules has a purpose, a policy of the law 
to protect, and does not stand ready, like Moloch, to de- j 
vour and destroy testamentary provisions simply for the ! 
sake of doing so. If the previous will, taken together j 
with the last will, or in substitution for the last will, is 
consistent with the testator’s wishes and does not violate 
the rule which invalidates the last will, the doctrine of 
dependent relative revocation should be applied. 
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CONCLUSION 

The judgment of the trial court carries out the inten¬ 
tions of Mrs. Nutting ascertained from her wills read as 
a whole and without violating the spirit or the letter of 
the statute on religious bequests. The arguments of ap¬ 
pellants would defeat those intentions, and have no merit. 
The judgment should therefore be affirmed. 

Respectfully submitted, 

G. Bowdoin Craigheul 
Llewellyn C. Thomas 
Richard H. Mayfield 
Hibbs Building 
Washington 5, D. C. 
Attorneys for Appellees, 

Protestant Episcopal 
Cathedral Foundation, and 
Vestry of the Nativity and 
Resurrection Parish. 

McKenxey, Flannery & Cbaightll, 

Washington, D. C., 

Of Counsel. 
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SUPPLEMENT A 

Stipulation 

For the purpose of avoiding repetition in the portions 
of the record to be printed in the joint appendix to briefs, 
it is hereby stipulated by and between counsel of record for 
all parties to the above entitled consolidated appeals as 
follows: 

1. The Vestry of the Nativity and Resurrection Parish, 
Appellee, filed a verified petition for probate of will dated 
March 11, 1947, etc., (Transcript of Record pp. 42-45), 
which, except for the first paragraph thereof (App. p. 36), 
is identical with the petition of the Protestant Episcopal 
Cathedral Foundation of the District of Columbia filed on 
the same date (App. 33-36; Tr. 38-41). 

2. Mamie L. Williams, et al., Appellants, filed an an¬ 
swer (Transcript of Record pp. 48-49) to said petition of 
the Vestry identical with their answer to said petition of 
the Cathedral Foundation. (App. 37-38; Tr. 46-47). 

3. Gertrude E. Stone, et al., Appellants, filed an answer 
(Transcript of Record pp. 50-52) to said petition of the 
Vestry identical with their answer to said petition of the 
Cathedral Foundation, (App. 39-40; Tr. 53-55). 

4. That Exhibit A, referred to in the deposition of Wil¬ 
liam Todd, (App. 45, 46 et seq.) was a certified photostatic 
copy of the will of Lillian L. Nutting originally dated April 
22,1943 (App. 2-4). 

5. That Exhibit B, referred to in the deposition of Wil¬ 
liam Todd, (App. 45-46, 50 et seq.) was a certified photo¬ 
static copy of the will of Lillian L. Nutting dated March 11, 
1947 (App. 5-7). 

6. That Exhibit C, referred to in the deposition of Wil¬ 
liam Todd, (App. 45-46, 59 et seq.) was a certified photo- 
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static copy of the will of Lillian L. Nutting dated July 14, 
1945 (App. 8-10). 


t 


/s/ Frank L. Dennis per JRE 
Frank L. Dennis 
Attorney for Appellants 
in No. 10,273 
/s/ J. Richard Earle 
J. Richard Earle 
Attorney for Appellants 
in No. 10,274 
/s/ Joseph P. Bailey 
Joseph P. Bailey 
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/s/ Joseph H. Batt per LCT 
Joseph H. Batt 
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William Todd, Executor 
/s/ G. Bowdoin Craighill per LCT 
G. Bowdoin Craighill 
/s/ Llewellyn C. Thomas 
Llewellyn C. Thomas 
Attorneys for Appellees, 
Protestant Episcopal Cathe¬ 
dral Foundation of the Dis¬ 
trict of Columbia, and the 
Vestry of the Nativity and 
Resurrection Parish. 
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SUPPLEMENT B 

EXCERPTS PROM DEPOSITION OF WILLIAM TODD 

• • • • 

3 BY MB. THOMAS: 

Q Mr. Todd, will you state your full name and 
address? A William Todd, 2123 California Street, 
Northwest. 

Q What is your occupation, Mr. Todd? A Beal Es¬ 
tate Broker. 

Q Were you acquainted with Mrs. Lillian Nutting? A 
I was. 

Q How long did you know her? A Oh, for many 
years. Let me see if I can think back far enough: I 
would say from approximately 1904. 

Q Down to the date of her death? A Yes, sir. 

Q Did you handle any of her affairs? A Yes, sir. 

Q How often do you think you saw her during the last 
three or four years of her life? A It was my practice to 
see Mrs. Nutting when she was in the city. 

Mrs. Nutting was out of the city a great deal, but when 
she was in the city I used to see her once every two weeks. 

MB. THOMAS: There are now offered for identification 
three documents, each being a photostatic copy of its origi¬ 
nal, certified by the Deputy Begister of Wills, and the No¬ 
tary is asked to mark them as “Cathedral Exhibit A” 
“Cathedral Exhibit B”, and “Cathedral Exhibit C”, re¬ 
spectively. 

4 (A photostat copy of a document entitled “Last Will 
and Testament of Lillian L. Nutting ,, and bearing 

the stamp “Filed, Oct. 2, 1947, Theodore Cogswell, 
Begister of Wills, D. C., Clerk of Probate Court” was 
thereupon by the Notary Public marked “Cathedral 
Exhibit A” and is filed with the Clerk of the Court 
with the original transcript of the record of this depo¬ 
sition. 

A photostat copy of a document entitled “Last Will 
and Testament of Lillian L. Nutting” and bearing the 
stamp “Filed, Aug. 19, 1947, Theodore Cogswell, Beg¬ 
ister of Wills, D. C., Clerk of Probate Court” was 
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thereupon by the Notary Public marked “ Cathedral 
Exhibit B” and is filed with the Clerk of the Court 
with the original transcript of the record of this depo¬ 
sition 

A photostat copy of a document entitled “Last Will 
and Testament of Lillian L. Nutting 77 and bearing the 
stamp “Filed, Aug. 19,1947, Theodore Cogswell, Reg¬ 
ister of Wills, D. C., Clerk of Probate Court 77 was 
thereupon by the Notary Public marked “Cathedral 
Exhibit C 77 and is filed with the Clerk of the Court 
with the original transcript of the record of this depo¬ 
sition. 

• • • • 

THE WITNESS: Now, maybe I should have made that 
a little more explicit: 

These visits were after Doctor Nutting’s passing. My 
visits were not so frequent when Doctor Nutting was 
alive. 

5 Of course, Doctor Nutting and myself were very 

close friends. I knew Doctor Nutting since 1901 or 

1902. 

It was natural, after Doctor Nutting’s death, that Mrs. 
Nutting would call me in to advise about her affairs, when 
I saw her so frequently. 

Doctor Nutting died in 1935. 

BY MR. DENNIS: 

Q Did you have any official business or advisory capac¬ 
ity in connection with her. or did you just visit her as a 
friend? A No; just as a friend. 

• • • • 

BY MR. THOMAS: 

Q Mr. Todd, I now hand you a paper marked “Cathed¬ 
ral Exhibit A” and I will ask you what it is (handing a 
document to the witness). A (after examining the docu¬ 
ment last above referred to) This is a Will that Mrs. 
Nutting had prepared, I do not know by whom, and I first 
saw it when she asked me to act as Executor, in 1943; and 
then I did not see it again until she had come from Florida 
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where she had been staying for the winter. She was taken 
ill there and arrived in Washington on March 3rd or 4th 
and had written me a letter from Florida saying that she 
would be here. 

BY MB. BATT: 

6 Q What year was that, just for the record? A 

March 4,1947. 

She had written me a letter saying, or a note rather, that 
she would be here, and asked me would I come to see her at 
a certain address. I went there. She said that she was 
making some changes in this Will and asked me would I 
make the changes for her. 

BY MB. THOMAS: 

Q Mr. Todd, what is the original date as it appears on 
that Will? A (upon examining the document in question 
further) The 22nd day of April, 1943. 

Q Are you familiar with Mrs. Nutting’s signature? A 
Yes, sir. 

Q Is that Mrs. Nutting’s signature on that exhibit? A 
Yes, sir. 

Q At the foot of the paper? A Yes, sir. 

Q Were you present when she signed it? A No. 

Q Are you acquainted with the persons whose names 
appear as witness on that document?^A I am not ac¬ 



quainted with the witnesses to the Will. 

MB. THOMAS: I now offer “Cathedral Exhibit A” in | 
evidence. 

• • • • 

8 Mr. Todd, I will ask you to hold this “Exhibit A ;f ! 
for reference for a moment A Yes, sir. 

Q Are you named as Executor in that instrument? A 
(after examining the document further) Yes, sir. j 

Q Mr. Todd, I call your attention to certain changes 
apparently made in ink in that document: 

Do you remember seeing this document before such j 
changes were made? 


i 
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* • • • 

THE WITNESS (after examining the document fur¬ 
ther) : Yes; yes, sir. 

BY ME. THOMAS: 

Q Were those changes made in your presence? A Yes. 

Q When? A I could not be certain about the exact 
date. 

I think Mrs. Nutting arrived from Florida on March 
4th; it may have been the 3rd and it may have been the '5th, 
but that is very close to the correct date. 

I saw Mrs. Nutting the next day and, after a short social 
chat, she had this Will in a pocketbook, and she said that 
she was making certain changes in this Will; that 
10 she had it prepared and she was going to write them 
in, and w’ould I have the changes made. 

Q Did you then have a new Will typed? A Yes; with 
the changes. 

Q Where did you have this discussion with her about 
the changes in this Will? A At 614 Nicholson Street, 
where she was staying before she went to Emergency Hos¬ 
pital. 

Q Mr. Todd, I now hand you a paper marked “ Cathe¬ 
dral Exhibit B” and ask you to state what it is (handing 
a paper writing to the witness). A (after examining the 
document last above referred to) This is a Will with the 
changes made as she had directed. 

Q This is the new Will that you have been testifying 
about that you had typed up ? A Yes, sir. 

BY MR. BAILEY: 

. Q What is the date of that Will ? A March 11, 1947. 
BY MR. THOMAS: 

Q Is that Mrs. Nutting’s signature appearing at the end 
of that paper? A (after examining the document under 
consideration) Yes, sir. 

Q Are you named as Executor in it? A (after exam¬ 
ining the document further) Yes, sir. 
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• • • * 

Q Was that Will signed in your presence? A Yes, sir. 

Q Are yon acquainted with the persons whose names 
appear on that Will as witnesses to it? A I met them at 
that time. 

I have since become acquainted with, better acquainted 
with two of the witnesses; one I have not seen since the 
day of the signing of the Will. 

Q Which of those two have you become better ac¬ 
quainted with? A Doctor Lyons and Carolyn T. Coe. 

Q Do you know’ where Carolyn T. Coe now lives? A 
I do not know her exact address but it is in Alexandria, 
Virginia. 

MR. THOMAS: I now offer — 

THE WITNESS (interposing): Well, it is right here 
on the Will (indicating: 111 East Maple Street, Alexan¬ 
dria, Virginia. 

BY MR. THOMAS: 

Q You think she still lives there? A Yes. 

MR. THOMAS: I now offer Cathedral Exhibit B in 
evidence. 

* * • • 

Q Mr. Todd, I call your attention to certain changes 
apparently made in ink. 

Can you tell us anything about those changes? A (upon 
examining “Cathedral Exhibit B” further) Oh, in this 
last Will, I called her attention— 

• * • • 

I called her attention to the fact that I thought that there 
was a conflict in the wording of Item II where she be¬ 
queathed $500 to each “of the following friends ,, , and 
stated “if living at the time of my death ’ 9 and then she 
qualified that and said “in the event of the death of any 
or all of these individuals herein mentioned prior to my 
demise, or if not living at the time of the disbursement of 
my estate, the money so bequeathed is to revert to my 
estate.” 
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I thought that was a little ambiguous, so I suggested that 
she eliminate a part of it, which she did, and initialled. 

I think there are no other changes, except a change of 
address of Elizabeth Lane Fitch, appearing on Page 2. 
The address she gave me was Bond, Washington, but later 
she said she was living in Stanford, California. 

BY MR THOMAS: 

Q Mr. Todd, I think there is one more change further 
down, if you will notice it: The word “amethyst”. A 
Yes. Well, that was inserted because, after typing the 
Will, the lady who did the typing did not get the word 
“amethyst” in, so I had her write it in, and she initialled 
it. 

Q Mrs. Nutting wrote it in and initialled it? A Yes. 

Q Were those changes made before the Will was 
14 signed? A Yes. 

Q Was this March Will ever seen by a lawyer 
before it was signed? A Not to my knowledge. 

Q After the execution of this March Will, did Mrs. 
Nutting express to you any desire to change it? A Yes, 
sir, she did. 

Q What change did she want to make? A She made 
this suggestion on June 2nd or 3rd: 

She had been to the hospital and then had returned to 
this home of a friend on Nicholson Street, and, about the 
first of June, she was advised to return to the hospital. 

On the second day of her stay at the hospital, she said 
that she would like to make a change in the Will, because 
she thought it might be difficult to send to a Grimsley, who 
lived in Los Angeles, California, furniture, and she said 
that should be stricken out and she would send Mrs. Grims¬ 
ley a present of some other kind. 

Q Which item of the Will refers to the furniture going 
to California? A (after examining the document fur¬ 
ther) Item V. 

Q Mr. Todd, will you continue your account of these 
desired changes? 
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So, she requested that I have a codicil prepared making 
that change. 

I saw Mr. Ralph Barnard, who drew the codicil and read 
the Will, and he said that he thought that there were cer¬ 
tain changes in the Will that should be made. 

So I told Mrs. Nutting that I had discussed this 

15 Will with Mr. Barnard and what his charge would 
be to prepare another Will, and that he thought that 

the Will that he would prepare would be more smooth. 

So she consented to have Mr. Barnard prepare this other 
Will. 

Q Was any change, substantial change, other than the 
change with respect to the furniture going to California, to 
be made? A Except in the order of the wording of the 
Will, as I remember it. 

Yes; in this Will of March 11th, “Cathedral Exhibit B”, 
she bequeathed certain jewelry to friends and those be¬ 
quests were made after she had stated that she wished the 
balance of her estate to go to these eleemosynary institu¬ 
tions. 

So, Mr. Barnard thought it would be in better order if 
those bequests to friends should come before the bequests 
to the religious institutions or any of the institutions 
named. 

Q Did the codicil make any change in the nature of the 
individual gifts to the beneficiaries named? A No, sir. 

Q That is, other than the one about the furniture out in 
California? A Yes, sir; other than that, no. 

• • • • 

16 THE WITNESS: Here (indicating another doc¬ 
ument) is the original. 

. MR. THOMAS: I will ask that the Notary mark the 
unsigned codicil as “Cathedral Exhibit B-l”. 

(Thereupon a document entitled “Codicil to the Last 
Will and Testament of Lillian L. Nutting ,, bearing a blank 
date in June, 1947, being unsigned, was marked by the 
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Notary Public 4 ‘Cathedral Exhibit B-l” and is filed with 
the Clerk of the Court with the original transcript of the 
record of this deposition.) 

BY MR. THOMAS: 

Q Mr. Todd, I now show you a paper marked “Cathe¬ 
dral Exhibit B-l” and I will ask you to state what it is 
(handing to the witness a paper writing). A (after exam¬ 
ining the document last referred to) This is a codicil pre¬ 
pared by Mr. Ralph Barnard that was to become part of 
the Will of March 11,1947. 

Q Is this the codicil you have been testifying about? A 
Yes, sir. 

MR. THOMAS: I now offer in evidence “Cathedral 
Exhibit B-l”. 

(The document referred to was examined by Mr. Den¬ 
nis.) 

BY MR. DENNIS: 

Q I want to ask: Did Mrs. Nutting — no one ever 
signed this document A No. 

Maybe, Mr. Thomas, as I come to that, I might say that 
there is an explanation that goes with that. 

Shall I explain that now? 

• * * • 

BY MR. GARDINER: 

Q (after examining the document under consideration) 
Mr. Todd, I am not quite clear: 

Your testimony, as I understood it, was to the effect that 
after the Will of March 11, 1947, was drawn, that then 
there was some change as to whether or not certain items of 
that Will of March 11,1947, should be changed by a codicil. 

Is that it? A Specifically the furniture. 

Q You need not tell me what particularly. 

In other words: You were going to let the Will of March 
11, 1947, stand, except as changed or modified by a codicil. 

Is that correct? A Correct. 
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Q I suppose yon have other testimony after that as to 
why the codicil was not signed and the new Will was made? 
A Yes, sir. 

• • • • • 

BY MR. THOMAS: 

Q Mr. Todd, will yon state in yonr own way what hap¬ 
pened after this codicil was prepared? A I saw Mrs. 
Nntting every day while she was at the hospital, both on 
her first visit and on her second visit, and, dnring the 
time that Mr. Barnard was preparing the document that is 
now known as the July 14th Will, on one of my visits 
18 to Mrs. Nntting she said that she had been thinking 
the situation over about the furniture and that she 
was anxious for Mrs. Grimsley to have the furniture, and 
she asked me whether I thought it would be too much trou¬ 
ble for me to have the furniture crated and sent to her, and 
I told her “No”; I told her that I thought it would be a 
very simple matter, and it would be no trouble for me to 
do it. 

So then I advised Mr. Barnard of the change in the situa¬ 
tion, because when I told Mrs. Nutting that I could ship the 
furniture to Mrs. Grimsley, she said “Well, then, let the 
furniture stay in the Will that Mr. Barnard is now prepar¬ 
ing.” 

I so advised Mr. Barnard and, of course, that change 
was not made in the Will, in the July 14th Will. 

That eliminated the codicil entirely. 

And did this new Will prepared by Mr. Barnard ex¬ 
press any changes in the disposition of Mrs. Nutting’s 
estate? A Not that I remember, no. 

Q Did you submit the new Will to Mrs. Nutting? A 
Yes, sir. 

Q Did you say anything to her about the purpose of 
asking her to make this new Will in spite of the fact that 
her only suggested change was not to be made? A Well, 
I explained when she authorized me to have Mr. Barnard 
prepare the Will that Mr. Barnard thought that the Will 
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of March 11th was not in the best order, and I explained 
how she had used the word “balance” in making these 
bequests to the Cathedral, and so forth, and how Mr. 
Barnard thought the bequests to the individuals should 
precede the bequests to the religious institutions and 
19 she thought that that was a good idea and consented. 

I did not take it up with her again when I brought 
the Will that Mr. Barnard had prepared. 

Q Did she say anything about carrying out the plan 
of her former Will? A I do not know that I understand 
the question. 

Q You have testified that there was to be no change in 
the dispositions between the Will of March 11th and the 
Will as finally prepared by Mr. Barnard and signed by her. 

• • • • 

T HE WITNESS: May I straighten it out, or make a 
comment so that I can straighten it out? 

I think I can straighten this whole situation out, I think 
in a few words: 

Mr. Batt said that this Will of March 11th was prepared 
by Mr. Barnard. The Will of March 11th was not prepared 
by Mr. Barnard and, to be really accurate about the situa¬ 
tion, neither was the Will of July 14th. 

It was on Mr. Barnard’s advice that the July 14th Will 
was prepared, but Mr. Batt prepared it. 

• • • • 

BY MB. BATT: 

Q Off the record: Who prepared the March 11th Will? 
A I do not know. I never did know. 

I never asked Mrs. Nutting and she never told me. 

• • • • 

BY MR. THOMAS: 

Q Did Mrs. Nutting immediately sign the Will pre¬ 
pared by Mr. Batt when you took it out to her? A 
21 She said she wanted to read it over and for me to 
leave it with her, which I did. 
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Q I now hand yon a paper marked “Cathedral Exhibit 
C” and I will ask yon to state what it is (handing a paper 
writing to the witness) A (after examining the docu¬ 
ment last referred to) This is the Will that Mrs. Nutting 
signed, July 14th. 

• • • • 

Q This is the Will drawn by Mr. Batt? A Yes, sir. 

Q Were yon present when Mrs. Nutting signed it? A 
Yes. 

MR. THOMAS: I now offer “Cathedral Exhibit C” in 
evidence. 

• • • • 

Q In your dealings with Mrs. Nutting about her estate 
and her new Will, did she indicate in any way her inten¬ 
tions to her next of kin? 

• • • • 

THE WITNESS: She did not 
BY MR. THOMAS: 

Q In your dealings with Mrs. Nutting, about her estate, 
and any of her Wills, or about the disposition of her estate, 
did she indicate in any way her intentions toward her next 
of kin? A She did not 

Q Did she give you any writings? A She did. 

Q With reference to that? A She did. 

I should qualify that: She did not give me the writings. 
They were found in her effects after her demise. 

These are what I refer to (handing paper writings to 
Mr. Thomas). 

MR. THOMAS: I offer for identification as “Cathedral 
Exhibit D” and “Cathedral Exhibit E” two papers. 

(Thereupon a document in typewritten form bearing 
the penned signature “Lillian L. Nutting” dated Feb¬ 
ruary 20,1939, was marked by the Notary Public “Ca¬ 
thedral Exhibit D” and is filed with the Clerk of the 
Court with the original transcript of the record of this 
deposition. 
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Thereupon a document in typewritten form bearing 
the penned signature “Lillian L. Nutting’’ dated 
March 7, 1941, and “Reaffirmed April 24, 1943” was 
marked by the Notary Public “Cathedral Exhibit E” 
and is filed with the Clerk of the Court with the 
23 original transcript of the record of this deposition.) 
BY MR. THOMAS : 

Q Mr. Todd, I now hand you “Cathedral Exhibit D” 
and “Cathedral Exhibit E” and I will ask you if you recog¬ 
nize the signature on those respective exhibits. A (after 
examining the documents last referred to) Yes, sir. 

Q Whose signature appears on each one of those ex¬ 
hibits? A That is the signature of Lillian L. Nutting. 

Q Where did you find those papers? A Three or four 
days before her passing, when she felt that there was not 
much chance of her survival, she gave me two books, and 
she said that everything I needed to know I would find in 
those two volumes, and I found “Exhibit D” and “Exhibit 
E” among the papers in one of the books. 

MR. THOMAS: I now offer in evidence “Cathedral 
Exhibit D” and “Cathedral Exhibit E”. 

• • • • 

Q Mr. Todd, can you tell us any more about ‘ 6 Cathedral 
Exhibit D ’ ’ and ‘ 1 Cathedral Exhibit E ” ? 

• • * • 

THE WITNESS: I showed them to Mr. Barnard and 
Mr. Batt and asked what effect they thought they might 
have on the situation, and they told me to keep them. 
Otherwise — I found them among her belongings and that 
is all I know about either one of them. 

BY MR. THOMAS: 

Q Did you discuss them with her? A No, sir. I 
found them on the occasion — I had never seen them until 
after her death, and I found them among her papers. 

Q Do you know who prepared them? A No, sir. 

• • • • 



BY MB. GABDINER: 

Q You said, Mr. Todd, that you were in the real estate 
business! A Yes, sir. 

Q You are not a lawyer! A No, sir. 

Q And you said that the Will of April 22, 1943, was 
not prepared by you! A No, sir. 

Q Do you know who did prepare it! A No, sir. 

Q And when did you first see the Will of 1943! A 
About the time of the date of it. 

26 Q You mean the date — A (interposing) Of 

the — 

Q (continuing) Of the change! A No, no: We are 
talking about the 1943 Will! 

Q Yes. A And it is dated in April, April 22, 1943. 

Q Yes. A Mrs. Nutting asked me to act as Executor 
of her estate. She said that she had prepared a Will and 
that she had appointed me as Executor, and that she did 
not have it at home; she was going to mail it to me and 
would I mail it back to her, or bring it the next time I came 
to see her. 

She mailed it to me. 

I mailed it back. 

When it was mailed to me it was not witnessed and I do 
not know whether it was dated or not; it possibly was not 
dated. I don 9 1 know. 

She may have put the date in later. 

Q Did you make any suggestion to her about it! A 
No, sir. 

Q You just sent it back to her! A Yes, sir. 

Q And you do not know where it was executed or when! 

A No, sir. 

I did say this: She asked me what I thought of it and 
I said ‘ ‘Mrs. Nutting, you know how you want to leave j 
your property and you know what you want to do and 
if whoever has prepared the Will for you, if you find it ; 
satisfactory, why I have nothing to say about it.” 

• •it 
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Q Then, the next time you saw this Will of April 22, 
1943, was when it was brought into you and another date 
was put in there of March, 1947. 

Is that it? 

A Correct 

Q About that time? A Yes, sir; that is correct. 

Q And another Will was drawn at that time to take its 
place? A Yes. 

Q The second Will? A That is correct; yes, sir. 

Q Then, between that time and the time of the Will 
on July 14, 1947, you brought Mr. Ralph Barnard into the 
case? A Yes, sir. 

Q And did you ever go to Mr. Barnard’s office with 
Mrs. Nutting? A No, sir. 

Q Did she ever go to his office? A No, sir. 

Q All the advice and suggestions, the legal suggestions, 
that Mr. Barnard made went through you as intermedi¬ 
ary? A Yes. 

Q Now, during that time there was a question as to 
whether there would be a codicil prepared modify- 
28 ing and changing the second Will ,and that was 
dropped, and another Will prepared — an entirely 
new Will; that is the Will admitted to record? A Yes. 

Q July 14th? A Yes, sir. 

Q Now, during your discussions — let me ask you this: 

Mr. Barnard saw the Will of March 11, 1947, didn’t he? 
A Yes, sir. 

Q And he had that Will before him when the Will of 
July 14,1947, was discussed? A Yes, sir. 

Mr. Batt drew the Will. 

I left the Will of March 11th with Mr. Barnard. Now, 
then, what arrangements Mr. Barnard and Mr. Batt had 
I don’t know. 

Q You know they have the same offices? A Yes. 

Q And are associated with each other. 

• • • • 
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Q During your talks with Mr. Barnard or with Mr. 
Batt, were you ever informed that, under the laws of the 
District of Columbia, a bequest or a devise to any minis¬ 
ter or religious institution would not be valid unless the 
testatrix or testator lived for thirty days after the execu¬ 
tion of the Will? A No, I was never informed re- 

29 garding that by either Mr. Batt or Mr. Barnard. 

Q Do you know whether Mrs. Nutting ever knew 
anything about that? A I do not think she did. 

Q But you don’t know whether she ever knew anything 
about that or not? A I do not know; I do not think so. 

Q You said that your relations with her were business 
relations with her which began about 1935 in regard to 
different Wills and other things. A Well, mostly other 
things. 

Q You acted as a sort of a man of business? A That 
is right. 

Doctor Nutting and I had been very close friends and I 
had known him many years ,and she felt that she needed 
advice regarding real estate matters for the most part. 

Q Do you know where Mrs. Nutting went to church, 
what church she attended? 

• • * • 

The Witness: The Church of the Epiphany; some¬ 
times she attended St. Johns. 

She was a member of the Episcopal Church. 

BY MB. GABDINEB: 

Q Did you ever hear her mention the Washington 
Cathedral or the Church of the Nativity? A No, sir. 

Q If you never heard her mention those two in- 

30 stitutions you never heard her give the names of 
either one of them, that is, the Protestant Episcopal 

Cathedral Foundation of the District of Columbia — you 
never heard her mention that? A No, sir. 

Q And you never heard her mention the Vestry of the 
Nativity and Besurrection Parish? A No, sir. 

Mr. Gardiner: That is all. 


BY MR. DENNIS: 

Q Mr. Todd, you testified that Mrs. Nutting had in her 
possession for some time, over night, or a day or two, the 
Will dated July 12, or is it dated July 14th? 

MR. THOMAS: July 14th. 

BY MR. DENNIS: 

Q The Will dated July 14, 1947, before she signed it 
A Oh, yes, sir. She had that Will many days before she 
signed it; many days. 

I delivered that Will to her the first part of June. 

Q That Will includes the expression that she desires 
to revoke all previous Wills ? A Yes, sir. 

Q Did you hear any discussion by her or did you have 
any discussion with her to indicate that she did not mean 
what it said — to revoke all previous Wills? A No, sir. 
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AN OLD CASE—NOW IN A DIFFERENT WRAPPER 

Appellees’ brief shows that this case presents again the 
old proposition of changing a will to accommodate or favor 
those who will be disappointed if the will is allowed to 
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remain as the testatrix made it. This time, the proposition 
is enclosed in an illusory wrapper which is called by the 
noninforming and much criticized name “dependent rela¬ 
tive revocation”. But, of course, it is not the wrapper but 
the contents of the package that must be examined. The 
only novelty of the case relates to the name of the “doc¬ 
trine” sought to be invoked. 

The keynote of their brief is that the court should favor 
them by “reading the revocation clause as being dependent 
upon the validity of accompanying provisions” (p. 11), 
even though the will itself contains nothing to that effect, 
but does contain language unconditionally revoking all 
prior prior wills. 

Fundamentally the appellees’ case is this: that where a 
testator leaves a validly executed last will disposing of his 
entire estate and expressly revoking all prior wills and 
codicils, and only two of the various bequests and devises 
contained in the last will fail because they are rendered 
invalid by statute, the courts sit and have authority to 
receive and consider extraneous evidence to contradict the 
revoking terms of the last will; and then by process of 
interpretation or construction, based upon such evidence, 
decree the revocation provisions to be half effective and 
half inoperative (in this case) upon a “presumption” that 
the testator probably so intended. 

We think the proposition is shocking to our jurisprudence 
in the District of Columbia, and that it should be again 
rejected as it has been rejected repeatedly over a period 
of more than a hundred years. 

THE RULE, AS IT EXISTED IN 1801, GOVERNS 

THIS CASE 

In 1801, Congress adopted and continued in force the 
common law and all British statutes in force in Maryland 
on February 27,1801 as the law of the District of Columbia, 
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until expressly changed by Congress. Our testamentary 
law is therefore the same as the Maryland Testamentary 
Act of 1798, which, in turn, is the same as the law of wills 
embodied in the English Statute of Frauds. Pasucci v. 
Alsop, 79 App. D. C. 354, 147 F. (2d) 880. As held in that 
case (and many others), the Court must not overlook “the 
established canon of construction, ‘that where English 
statutes, such, for instance, as the Statute of Frauds and 
the Statute of Limitations, have been adopted into our own 
legislation, the known and settled construction of those 
statutes by courts of law has been considered as silently 
incorporated into the acts, or has been received with all the 
weight of authority.’ ” 

In 1801 the rule of law had become “firmly established” 
in England that where the latest will was validly executed 
in accordance with the Statute of Frauds and contained 
language expressly revoking prior wills, the revocation 
provisions were held to be absolute and operative, even 
though the dispositive provisions, or some of them, should 
fail because of some positive rule of law or statute; and 
the doctrine was not applicable. Tupper v. Tupper (1855), 
1 K. & J. 665, (and cases there cited). Cases cited by Mr. 
Page (our brief, pp. 42-43) are to the same effect. 

The matter of the applicability or non-applicability of 
the doctrine in England long ago received the most careful 
and thorough consideration by eminent courts of this coun¬ 
try. We have cited some of the cases in our original brief 
which are regarded by all courts as the leading cases upon 
the subject. They prove our statement in the preceding 
paragraph. 

In their brief (pp. 18-19), appellees concede that the 
early English cases established the rule that if the second 
will, validly executed, expressly revoked prior wills, and 
the second fails for some reason “dehors the instrument” 
or because the beneficiary was incapable of taking, the sec¬ 
ond will nevertheless revoked the first. They also admit 
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and concede (their brief, p. 27) that Jarman, Cyc, Page 
and R. C. L., all correctly state the rule deduced from 
those cases. 

The rule as it existed in 1S01 under the Statute of Frauds 
and English decisions was silently incorporated into our 
statute, by adoption, and is the binding law of the District 
today, no change by Congress having occurred. This, and 
die appellees’ concession appear to be decisive of the case 
here. Pasucci v. Alsop, 79 App. D. C. 354,147 F. (2d) 880; 
In re Porter, 9 Mackey 503; Notes v. Doyle, 32 App. D. C. 
413, 417 (wherein it was held, “The ancient English case 
of Lee v. Libb, 1 Shower 69, is decisive of the exact point 
here under consideration”); Geo. Wash. Univ. v. Riggs 
Nat. Bernik, 66 App. D. C. 389, 88 F. (2d) 771, (wdierein the 
pertinent rule at common law, which was applied, was 
announced in 1721). 

And so, the statement in appellees’ brief (p. 15), that 
there are no binding precedents to prevent the court from 
applying the doctrine in this case, is not true. To regard 
the statement as true is tantamount to holding that the 
1801 statute no longer means what it says, and that the 
long established rules of law announced by this and the 
Supreme Court, with reference to the statute, may be dis¬ 
regarded as “not intended” to mean what they plainly 
say. This Court has never disregarded the statute men¬ 
tioned and, we believe, will not begin doing so at this late 
day. 

Appellees say the earlier English cases, under the Statute 
of Frauds, are superseded by the recent ones. We deny 
this, but we need not labor the point. The real point is 
that Congress, by legislative enactment, adopted the rule 
of the early cases and those are the ones that control here. 
Plainly enough, the statute incorporating the cases is not 
“obsolete” for it is being enforced every day in the lower 
court, 1 and on every occasion involving it in this Court. 
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1 In re Estate of Lee, 76 Wash. L. Rep. 1077 (Oct. 20, 1948). 
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And we think it will be enforced by this Court until it is 
changed'by Congress, as provided in the statute itself. 

CAN THE DOCTRINE BE APPLIED HERE NOTWITH¬ 
STANDING THE EARLY ENGLISH RULE UNDER 
THE STATUTE OF FRAUDS? 

We contend that this question should be answered in the 
negative for these reasons: 

1. The only proper function of the Court with respect 
to a testator’s last will and testament (aside from probat¬ 
ing it, of course) is to consider the language appearing 
“within its four comers” and, if ambiguity be absent, 
adjudge it to meam and be what it says; if ambiguous, then 
determine the intent from the will itself. 

2. Notwithstanding its illusory name, the so-called “doc¬ 
trine” is purely a device for changing a solemn will by 
adding provisions to it under the “guise of construction” 
which, in this case, contradict and nullify the testator’s 
own plain language. 

3. This Court and the Supreme Court have heretofore 
rejected the proposition of changing wills by alleged inter¬ 
pretation, no matter by whom or for what extraneous 
“reason” asserted. 

4. Those decisions, all in will cases, by both courts es¬ 
tablish rules of law and property which are to be relied 
upon by all persons, and are to be regarded as LAW by 
all courts in adjudging property rights between litigants; 
and, we submit, that this court should adhere to the prin¬ 
ciples of those decisions so long as the statute under which 
they were rendered remains unchanged by Congress. 

We believe our opponents do not differ seriously with 
reason No. 1, above. In a kind of undertone, they quarrel 
a little bit about the “four comers” rules, but we have the 
same counsel, or some of them, saying the following to this 
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Court in their brief (p. 45) in Noel v. Olds, 78 App. D. C. 
155, 138 F. (2d) 581: 

“The appellants are aware of the many decisions, 
some by this court, holding that outside matters and 
events may not be introduced in evidence to vary the 
terms of a will, or to prove that the testator meant one 
thing when he has said mother (Italics supplied). 

Incidentally, in the cited case, our opponents here succeeded 
in establishing that judicial cv pres (as distinguished from 
prerogative cy pres) was applicable in the District, this 
by reference to an ancient case decided in 1740 wherein, 
they said, “The keynote was struck long ago by Lord Hard- 
wicke . . .”, etc., and to other very old cases in this 
country. 

We believe the substance of reason No. 2 cannot be 
denied. A proposition does not change by calling it a 
name. A chameleon remains a chameleon no matter which 
outside color it chooses for its appearance in a given situ¬ 
ation . It can be called by an invented zoological name, 
but the animal remains the same. This doctrine, and 
everybody’s statement of it, shows that it rests or hangs 
on probabilities, inference, presumption, supposition, guess/ 
and conjecture. This court has referred to the same prop¬ 
osition (absent only the name) as including those uncertain 
and speculative matters; sometimes, the same thought is 
conveyed by such gentler statements as, “We are are vir¬ 
tually asked to read into” a will a clause that is not there, 
etc. (see quotations from cases, infra.) Nobody can deny 
that the doctrine involves just that. It makes a new or 
substitutional will upon a guess. Every case cited by ap¬ 
pellees admit this guess-work factor as being the founda¬ 
tion of the doctrine in cases where the revocation results 
from express words in the duly executed will. Even coun¬ 
sel’s quotation from the California case (pp. 7-8) says the 
doctrine is “designed to carry out the probable intention”. 
Designed by whom? Of course, by the court; whereas, the 
testatrix here expressed her own intention in her last will. 
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Under reason No. 3, we are safe in saying that this Court 
and the Supreme Court, after hearing many able arguments 
and the very best of “reasoning”, have flatly and consis¬ 
tently rejected this very idea of substituting what the 
Court, as individuals, might think the testator should have 
said or could have said in his will for what he actually did 
say. The authorities hereinafter shown and those previ¬ 
ously cited by us, present an insuperable barrier, we think, 
to the adoption now of any principle sanctioning the judi¬ 
cial remaking of wills, which, if adopted, would turn our 
testamentary law back to the chaotic condition existing 
before the Statute of Frauds and allow wills to be changed 
according to mere inferences drawn from matters outside 
the last will itself. That would be squarely in the teeth of 
our statutes and everything they stand for. 

DISTRICT OF COLUMBIA COURTS DO NOT 

CHANGE WILLS 

The ancient and permanently-adjudged rule of law in 
this jurisdiction, resting upon the statutes governing wills, 
is that the intention expressed by the words used in a 
testator’s will must govern; that plain words must be 
given their plain meaning and effect, unless to do so vio¬ 
lates some positive rule of law; that no proof can be re¬ 
ceived to vary or modify the plain terms of a will. Travers 
v. Reinhardt (1907), 205 U. S. 423, 430, 432, 27 S. Ct. 563, 
51 L. Ed. 865, (and cases there cited). There, the Supreme 
Court refused to change an expressed condition by one 
word, saying: 

It is contended here, as it was in the courts below, 
that the words in the above general provision, that “if 
any of my sons should die without leaving a wife or 
child or children living at his death,” should be inter¬ 
preted as if it read “if any of my sons should die 
without leaving a wife and child or children living at 
his death.” The court is thus asked, by interpretation, 
to substitute the word “and” in place of “or” in the 
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above sentence. * * * We concur with the Court of 
Appeals, speaking by Chief Justice Shepard, in holding 
that the words in question are unambiguous, and their 
obvious, ordinary meaning must not be defeated by 
conjecture. 25 App. D. C. 567, 576. 

In Lipphard v. Humphrey , 209 U. S. 264, 272, 28 S. Ct. 
561, 52 L. Ed. 7S3, affirming 28 App. D. C. 355, the Supreme 
Court reaffirmed the rule announced by it in the Throck¬ 
morton case (our brief, 19-20) and held: “The presump¬ 
tion where a will is properly signed and executed is that 
the testator knows the contents.” Of course, outside evi¬ 
dence was rejected. 

Kaiser v. Brandenburg (1900), 16 App. D. C. 310 has 
unique application here because it relates to the “reason¬ 
ing” of the trial court contrary to the plain terms of a 
will. This reasoning was based on declarations, instruc¬ 
tions, written memoranda made by the attorney in connec¬ 
tion with the preparation and execution of the will, and 
strong circumstances. This Court held that surrounding 
conditions and circumstances are never admissible “to 
show a different intention in the testator from that which 
the will discloses”. The Court further said: 

“ • • • These instructions, it was said by the learned 
justice presiding in the equity court, ‘demonstrated 
beyond doubt that he intended all these legacies to be 
paid from his property generally or certainly from his 
real estate, and that he only desired to divide the pro¬ 
ceeds of what was left among his sisters and brother.’ 

• • • • 

Upon the assumption, first, that the testator had in 
mind the exact condition and character of his estate 
when he made the will, and, second, that he must have 
anticipated speedy death without increase or change in 
its quantity or quality, it is contended that a presump¬ 
tion must arise that he did not intend the general 
legacies should suffer abatement. 

Upon the presumption of a controlling intent , we 
are virtually asked to read into a clause that, upon its 
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face plainly negatives any such intention, the addi- ; 
tional words, ‘after the discharge of the legacies afore¬ 
said,’ or other words of equivalent signification. 

This is not the explanation of an ambiguity, but the 
substitution of conjecture for expressed intention. It 
sets aside what the testator has done, and substitutes | 
that which it may be supposed he ought, in good con- j 
science, to have done.” 

I 

The case of FauL v. Hulick (1901), 18 App. D. C. 9 is 
important. It shows again that no matter how convinced a 
judge may be as to what lie thinks a testator probably 
might liked to have said in his will, instead of what he did j 
say, the will must remain as the testator made it; and a 
new conditional and dependent provision founded on sup¬ 
position cannot be added. In the cited case, the will pro- j 
vided for two contingencies or conditions. It devised the 
residue of testatrix’ property to her only son; but (a) “in | 
the event of the death of my son, Eugene Rhodes, before the 
decease of either myself or husband”, the property was ! 
devised to a trustee to pay over the income and profits 
thereof to her husband during his natural life, and on his 
death remainder to the Young Women’s Christian Home; 
and (b) “in the event of my becoming the survivor of 
both”, the property was devised to the same home abso- j 
lutely. The husband died in America. Being so informed | 
by cable, testatrix and her son sailed immediately from j 
Europe, and the next morning they both perished in a com- ! 
mon disaster, shipwreck. It could not be shown who died ! 
first; so neither of the stated conditions could be shown to i 

7 # i 

have occurred to make the devise to the Home effective. 

As it is now contended in our case, it was there contended j 
bv the Home that the will should be “read” “as if” other 
provisions were in it. The lower court admittedly did so! 
This Court reversed, saying: 

I 

The contention on behalf of the legatee is, substan- j 
tially, that the obvious intention of the testatrix was j 
to avoid intestacy absolutely, and that the Home should ! 
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take her estate not only upon the event expressly pro¬ 
vided for, but also in case, as here shown, where her 
son, who was the first object of her bounty, could not 
possible survive to take any practical benefit. 

The argument in support of this contention pre¬ 
vailed with the learned justice who presided at the 
hearing and determined the decree rendered. It was 
conceded by him, as his opinion in the record shows, 
that, giving the words of the fourth item “their literal 
meaning, it must be held that the contingency therein 
named has not been shown to have happened.’’ But 
he was of the opinion that the general intention of the 
testatrix that the Home should have the benefit of her 
estate, if her husband and son were net able to take 
beneficially, was so apparent, the will must be con¬ 
strued as if either of the following clauses had been 
inserted therein by the testatrix: “Or in the event 
that my husband and son die at the same time with 
me.” —“or in the event that my husband and son do 
not survive me”. 

We are constrained to differ from this conclusion. 
It is undoubtedly true, that “the intent of the testator 
is the cardinal rule in the construction of wills”; but 
this intention- must be found in the language of the will 
itself. 

• * • * 

But when the testator has evidently overlooked, or 
failed to apprehend a particular contingency which 
might occur and change the course which his estate 
would otherwise take, the courts are not at liberty to 
read into the will a clause providing for that contin¬ 
gency, although they might believe generally that the 
testator would have inserted it had attention been 
called to it when the will was written and executed. 

Crenshaw v. McCormick (1902), 19 App. D. C. 494, again 
demonstrates that the language of the will must stand as 
written by the testator, and is not to be altered by even 
another testamentary paper. In the cited case, after- 
acquired real estate did not pass under a will unless it 
specifically so provided. (That was then a rule of law, 
since changed by statute). The duly executed will was 
made in 1889 devising the residue of the estate to Mrs. 



11 


Crenshaw. In 1895, testatrix made a codicil which was j 
valid and effective as to personal property, but not so as to 
real estate because it w^as not attested as required. The 
one piece of real estate w T as purchased after the execution 
of the will and before the execution of the codicil. The j 
residuary devise in the codicil clearly showed the testa- j 
trix’ expressed intent and purpose to devise the residue 
(including the real estate) to the same devisee , Mrs. i 
Crenshaw. The will w~as inoperative because of a positive ! 
rule of law, as in the present case. It was strongly j 
argued that the intention to devise the real estate, was | 
to be ‘ ascertained’ from the codicil, made after the real j 
estate was acquired. But the court refused to consider 
the unattested codicil, saying: 

The will must be complete in itself, and not be de¬ 
pendent upon extrinsic evidence to show what is really j 
intended to be devised by it. This would seem to be | 
too plain to require the citation of authorities for its j 
support. 

In Brown v. Wells (1916), 45 App. D. C. 428, this court j 
reversed, refusing again to hold upon extrinsic evidence 
that the testator’s intention was contrary to the language | 
of his will. | 

In Monde! v. Thom (1944), 79 App. D. C. 145, 143 F. j 
(2d) 157, the son attempted to exercise a testamentary j 
power of appointment under his father’s will. The plain 
language of the son’s will violated the statute prohibiting [ 
perpetuities and was held void. Every effort was made j 
by the disappointed legatees to get the court to save j 
their legacies, but the court would not change the will or j 
construe it to mean only half of what it said; and the 
court refused to indulge its own guess, saying: 

“* * * \y e cannot say that Jeffery would have j 
given his widow the interest which he undertook to j 
give her if he had known that the provision which 
he undertook to make for his daughters would be held i 
invalid. ’ ’ 
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The case is firm for the rule that the language within the 
four comers of the will must prevail, or as Justice Proctor 
put it (Dec. 20, 1948) in Pace v. Bradley , 84 App. D. C. 
212, 171 F. (2d) 350: “The words and thought are there. 
They have a meaning which cannot be ignored in searching, 
as court must, within the four comers of the will for the 
intention of the testatrix.” 

In Bullock v. Moorehouee, 57 App. D. C. 231, 234, the 
question concerned the execution of .'wills. The court 
said: 

Counsel for appellants also have brought to our 
attention decisions from certain other jurisdictions 
in which the rule is stated somewhat differently from 
that in the Porter case, but we do not consider it 
necessary to discuss them, for very cogent reasons 
should be presented to induce a court to modify or 
change a rule of property followed for such a long 
period of time (35 years), and particularly where it 
has been approved in substance by the Supreme Court 
of the United States.” 

Looking to Maryland, we find the case of Sewell v. 
Slingluff (1881), 57 Md. 537 presenting the same basic 
principles that the churches contend for here. There, the 
testatrix actually left children. The will made no refer¬ 
ence to any condition or contingency. The lower court 
considered evidence of alleged intent outside the will and 
held that the effectiveness of the will 'was intended to be 
dependent on the testatrix leaving no children, and ordered 
the will cancelled. In our case the lower court considered 
evidence outside the will and held that the effectiveness of 
the revoking provision "was intended to be dependent upon 
the condition that the testatrix should live more than a 
month after she executed her last will. Thus, in both 
cases the lower court wrote into the will by ‘a distortion 
of the interpretive process’ 2 a condition or dependent pro¬ 
vision which destroyed the effectiveness of the clear pro¬ 
visions of the will itself. Uniquely, another contention was 
made in the Sewell case (p. 549) which seems identical with 


2 U. S. V. Moorman (Jan. 9, 1950),.U. S.. 70 S. Ct. 288, 291. 
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the contention in this case, to wit, that the question is 
not the construction of the instrument, but whether on 
the happening of a contingency the instrument f revocation 
clause] should have any effective legal existence. The j 
Maryland Court of Appeals reversed, and as to the noted i 
contention, said: 

i 

Let us see if this position is tenable. Here is a i 
paper presenting upon its face all the indicia of a 
perfect will. In that paper the testatrix asserts in 
the most unequivocal manner, and in writing , that the i 
paper is her will. The paper itself contains no con- j 
dition whatever, but gives the whole property of the i 
testatrix to her mother unconditionally. Parol testi¬ 
mony is sought to be introduced, to prove that it was j 
given to her mother only conditionally. Would not j 
the effect of this be, if admitted, to add by parol a j 
new clause to the written will? So that the will would j 
read substantially thus— 

I give and bequeath to my beloved mother, Caroline 
D. Sewell, all the property that I may die possessed j 
of, of whatever kind, character or description it may j 
be, to have and to hold to her and her heirs forever, i 
provided that I die without leaving issue , but if I die j 
leaving issue , then such issue to have all my property. ] 
(Italics by the Court.) 

This new and interpolated parol clause makes a j 
different will from that which the testatrix made for | 
herself in writing, and adds to the instrument; and 
the written will no longer speaks for itself, but its j 
true construction, and the intent of the maker is to j 
be gathered from parol evidence. 

• • * • 

Even’ condition allowed by law can be put in ai 
will, and no good reason can be shown why every testa-1 
tor who desires a conditional will does not make one. | 
The books are full of such wills. No one is left to | 
the necessity of trusting a part of his testamentary I 
disposition to the uncertain memory of a witness. 

Heretofore, we have cited the decision of this court in j 
George Washington University v. Riggs National Bank, 66 
App. D. C. 389, 88 P. (2d) 771, which is on “all fours” 1 
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with the facts of this case. It differs only as to the 
reason assigned for adding a provision to the will. We 
think the principles affirmed in that case govern this. 
There, a devise of one-fourth of the residue failed by 
force of the same statute because the will was executed 
less than one calendar month before the death of the 
testator. Here, two devises comprising one-half the resi¬ 
due failed for the identical reason. There, it was said: 

“Taking the will by the four corners and examining 
it to ascertain the intent of the testator, we find a 
definite disposition of any lapses which might occur 
in any of the specific legacies bequeathed in the 
second item of the will. In plain language, they 
fall into the residue.’’ 

The same thing is true in this case, and we sav, “. . . we 
find in Item FOURTH a definite disposition of any lapses 
or failing which might occur in any of the specific legacies 
bequeathed in second and third items of the will. In plain 
language, they fall into the residue.” We also have items 
Second and Third making fourteen bequests to different 
individuals upon condition, “if they survive me”. There, 
the case called for a determination of what should be¬ 
come of the one-fourth share which failed because of the 
event that happened after the will was made. Here, the 
question is identically the same. There, the court held 
that the testator died intestate as to said share, saying 
this: 

“While the intention of the testator to dispose of 
all of his estate may appear from the face of the 
will, if a condition later arises which w T as clearly not 
contemplated by the testator it is not within the power 
of the courts to amend the will by attempting to 
supply the omission” (followed by quotation from 
an Illinois case). 

Here, the lower court has, in true effect, held: While 
the intention of the testator to dispose of all of his estate 
may appear from the face of the will, if a condition later 
arises which clearlv was not contemplated bv the testator 
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which causes two bequests in his last will to be rendered 
invalid by force of statute, it is within the power of the 
courts to consider evidence and ascertain the intent there¬ 
from, and to accordingly interpret the absolute revocation 
provision in the last will to be dependent upon the testator 
living more than a calendar month after making said last 
will; and, because he died in less time, and the condition 
just stated having not occurred, the court has the power 
to decree that the revocation does not operate upon 
that part of a prior will which allegedly gave the two 
churches about the same amount of his estate; and since 
the two devises in the prior will were not revoked, those 
devises constitute a part of the decedent’s last will and 
testament. 

The foregoing statement fairly demonstrates the hold¬ 
ing of the lower court. We respectfully submit that it 
cannot stand in view of the decision in the Riggs case, 
supra , even if it stood alone. 

We call special attention to the fact that the Riggs case 
followed and obeyed the English rule (as it existed and 
was adopted by our statute in 1801) that where there is a 
failure in the residuary devises, the part that fails is not 
distributable among the remaining residuary devisees, but 
is intestate property; and the court implied strongly that 
a statute would be necessary to change it in the District 
of Columbia. And the same result should prevail here, 
for it is here admitted that the 1801 rule (which has not 
been changed by Congress) was that the doctrine had no 
application where the latest will was duly executed and 
a devise failed by operation of law. 

We have our local District Court holding point blank 
that the doctrine is not applicable where the later instru¬ 
ment was validly executed and it contained an express 
revocation provision. Estate of Smith , 77 F. Supp. 217, 
76 Washington Law Reporter 486, decided May 7, 1948. 
In that case, testatrix died in 1946. A will duly executed 

7 V 
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by her in 1937 bad been admitted to probate in March, 
1947. Later, a duly executed will dated April 28, 1944 
was found and offered for probate. This later will bore 
markings all over it indicative of cancellation. ‘‘The 
proponents of the later will, however, rely on the doctrine 
of dependent relative revocation.” It was held that the 
1944 will had been revoked by cancellation (which the 
statute authorizes). The court further said: 

“The later document purports to revoke all former 
wills and to make a complete testamentary disposition 
of all the decedent’s property. 

• * • * 

The second will having been duly executed neces¬ 
sarily revokes the earlier will of 1937. The revoca¬ 
tion of the second will does not reinstate the earlier 
will. Consequently, the petition will be granted in¬ 
sofar as it prays for setting aside the probate of the 
1937 will, but will be denied insofar as it prays for 
probate of the 1944 will.” 

We think the foregoing cases, with those cited in our 
original brief, should be considered by the court as de¬ 
cisive of this case. They hold flatly—under our statutes 
governing wills—that the last will itself is conclusively 
deemed to speak the intention of the testator; that the 
court cannot and does not consider evidence of events and 
circumstances, which occurred after the will was made, 
for the purpose of arriving at a construction or interpre¬ 
tation contradictory of the plain language of the will it¬ 
self ; that the last will, validly executed and which revokes 
all prior wills, is the ONLY will in existence; and that 
if such last will omits to provide for a particular con¬ 
tingency, “it is not within the power of the courts to 
amend the will by attempting to supply the omission”. 

The rationale of the cases is, that the statute requires 
the whole will to be in writing and attested by witnesses 
to that instrument; every person has the privilege of 
making his own will in any language he desires; he may 
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make it conditional if that is what he wants. The conrt 
is not possessed of any supernatural powers enabling it 
to say what the testator would have provided with refer¬ 
ence to a particular matter which occurred after the will 
was made, and it will not attempt to do so for the very j 
obvious reason that the court is likely to make a bigger ] 
and worse mistake than the testator supposedly made—if 
he made any at all. On the principle of impeaching wills 
upon judicial choice from different inferences which might 
be drawn from extraneous evidence, therefore, there is 
no room in the District of Columbia law for the applica¬ 
tion of the doctrine of dependent relative revocation in j 
such a case as this. 

i 

THE DOCTRINE IS UNSOUND 


Appellees 7 brief shows that the doctrine rests on pre¬ 
sumption, inference, and conjecture as to what the testator 
might have wished in the event that happened, and what 
he might have done but did not do. Every writing on 
the subject so demonstrates. The appellees do not deny. 
Mr. Cornish reviewed the cases, especially the early ones 
in England and found the rule we contend for to have j 
been well established, i. e., that the doctrine is not ap¬ 
plicable in a case like this. He refers to Price v. Maxwell 
(1857), 28 Pa. 23, and others cited by us as the leading 
cases, and he admits that the great weight of authority 
agrees with those cases. It should be observed that j 
Cornish recognizes that the applicability of the doctrine 
is a matter of ‘policy 7 in each jurisdiction, i. e., it is a 
question how far courts should go or can go, under the 
statute of wills, in their hearing and consideration of evi¬ 
dence outside the will to ‘ascertain 7 what the court shall 
determine to have been the testator 7 s probable intent. 
H e cxp g eooly rofr a inod from dioouooing that as p e ct- o f j 
the dootrinc and ito applicability . 
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As we have shown, the policy in this jurisdiction is 
established that testators make their own wills, and if 
their language is clear the court will not hear or consider 
anything from any quarter to contradict the terms of the 
last will. The doctrine is therefore inconsistent with our 
basic law. 

Cornish sees and demonstrates that the application of 
the doctrine is just as likely to defeat the true intention 
as to effectuate it. Appellees quote from Page on Wills 
to the same effect (pp. 27-28): 

. . . Probably the rule, that the revocation of the 
earlier will operates in spite of the failure of the 
dispositive provisions, gives effect to the testator’s 
probable intention, at least as well as the opposite 
rule. 

Appellees’ whole quotation from Page emphasizes the 
conjecture involved in the doctrine. He refers to “prob¬ 
able intention”, “testator evidently intends”, “surround¬ 
ing facts”, cases in which “it appears to defeat the prob¬ 
able intention”, etc. Nothing could be more uncertain, 
whereas the law of wills, above all others, should be clear 
and certain. 

Page also says: “In some cases, the court avowedly 
considered testator’s probable intention, or the intention 
which he probably would have had if he had known that 
the later gift could not be given effect.” It is intellec¬ 
tually impossible to square Page’s statement or the cases 
cited by him with the settled law of the District of Co¬ 
lumbia as shown by several of the cases we have cited. 
For instance, in George Washington Universty v. Riggs 
Nat. Bcvrik, supra, the court said: 

“. . . if a condition later arises which was clearly 
not contemplated by the testator, it is not within the 
power of the courts to amend the will by attempting 
to supply the omission.” 
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Brief consideration of * presumptions’ is pertinent here. 
There are two kinds: those which are absolute, permitting 
of no proof to the contrary, and those which are open to 
being rebutted by evidence. 

The substance of the doctrine in a case like this is that 
the failing of a legacy or several legacies in a testator’s 
will, because of an event which occurred after the will 
was made, raises a retroactive presumption that when 
he made the will he intended its provisions to be only 
tentative, conditional or dependent upon a future event 
not happening; if the event does happen, the language 
of the will is not to be operative. Another way of putting 
the true substance of the doctrine is this: the testator is 
presumed to have intended to make only a fractional will, 
or a whole will, depending upon how many of his disposi¬ 
tions later turn out to be valid and how many invalid. 
The statement of the proposition would seem sufficient to 
demonstrate its unsoundness. But, passing that, the pre¬ 
sumption indulged is one of factual intent. It could not 
be anything more than a rebuttable presumption because 
it is squarely in the teeth of the will. Such a presumption 
in our jurisdiction imposes upon the party against whom 
it is to operate (here, the heirs) the burden of producing 
evidence of facts and circumstances to show the fact 
assumed by it is not true. And, when such evidence is 
produced, the presumption falls out of the case, the evi¬ 
dence on both goes forward, and the judgment must be 
based on all the evidence. According to the decisions of 
this and the Supreme Court, the heirs (against whom the 
presumption is indulged) cannot introduce any evidence 
to explain, vary or modify the language of the will. Of 
course, the rule of the decisions also shuts out evidence 
from the other side. But passing that, we are told that 
the presumption should nevertheless be indulged. If it is, 
then this intolerable and incongruous situation results: 
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The presumption arises, and although it is rebuttable by 
its very nature, no evidence can be received to rebut it. 
We cannot imagine anything more abhorrent to our juris¬ 
prudence. 

ra 

This last will was executed in accordance with the stat¬ 
ute. Not a murmur has been heard that the animus tes- 
tandi was absent. To the contrary, everyone admits that 
on July 14, 1947 the testatrix did intend unconditionally 
to make a new, fresh, changed, and revised will from be¬ 
ginning to end. Actually, she did just that. In plain 
reason, if she had the animus testandi at the time she 
made the whole will, she must have had the animus revo- 
candi included therein. We are told in effect, however, 
that the doctrine can be used to divide or split this animus 
revocamdi as the exigency may require so that the part 
falling to the left is good (as intended) and the part fall¬ 
ing to the right is bad (as not intended). Our law is that 
the testator is conclusively deemed to know the contents 
of the will and to mean and intend all that the language 
reasonably imports; and that no division or splitting of 
the revoking intent is permitted upon the basis of dubious 
inference drawn from any matter outside the will itself. 

IV 

It is known that many persons make new wills fre¬ 
quently. Generally, the pattern of the latest conforms in 
some degree to prior ones. The revocation provision in 
the last will here is the same in substance and language 
that District of Columbia lawyers have used for over a 
hundred years. NEVER BEFORE has anybody asserted 
that any prior wills or codicils could exist in law when 
there is a later and validly executed will containing pro¬ 
visions expressly revoking prior wills and codicils. This 
is the reason for the long-standing practice of the Register 
of Wills to decline formal proof of any will antedating 
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the valid revoking will. Under the so-called doctrine, all 
wills—even a dozen of them—will have to be or should be 
proved. Then the fights begin, and the testator’s ex¬ 
pressed intent must succumb to the ‘ascertained intent’, 
for if one positive provision is to be adjudged to be de¬ 
pendent upon a condition not mentioned anywhere or in 
any form whatsoever, any other provision may likewise be 
set aside by showing something—just enough to raise an 
inference—that the language in the will was not intended 
to mean what it says. Thus, an absolute devise to one 
son, let us say, could be held ‘conditional’ or ‘dependent’ 
on that son continuing to live in a certain place, or con¬ 
tinuing to take care of the testator after the will was made, 
and so on without end. 

The true contents of a testator’s will should not be 
arrived at by comparing the subsisting one with whatever 
old ones may be found after his death. The testator 
chooses to make a new, fresh, revised will, and he does 
so, expressly revoking all prior wills. This last instru¬ 
ment should stand as he made it, regardless of how similar 
or different it is from any prior will which may have 
escaped the fire. 

V 

Our statute requires that a testator’s whole will be at¬ 
tested, etc. We admit that the whole will may consist of 
several parts, such as the original will and one or more 
codicils. Even a prior will or some parts of it may be 
incorporated into the latest one by reference, but the ex¬ 
press language must clearly identify the document or pro¬ 
vision so incorporated. The witnesses thus attest the in¬ 
corporating clause as part of the will, and the incorporated 
document or provision is thereby made testamentary. The 
last will was executed in the presence of the attesting 
witnesses, Cleo M. Sherfey, Beulah M. McNeil, and Ruth 
E. DeCacio on July 14, 1947. The will of March 11, 1947 
was executed in the presence of other attesting witnesses, 
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Mary H. Kingswell, Carolyn T. Coe, and John H. Lyons. 

The lower court held and adjudged that the whole will 
of the testatrix consists of two devises contained in the<%«^< 
194^ will combined with the last will of July 14, 1947 
with the devises therein made to the two churches omitted. 

In other words, both wills were partially combined to 
make one will. Where is any testamentary evidence of 
such an intention, which is attested as required by statute ? 

Who are the attesting witnesses to the combination? The 
witnesses to the July will did not attest any part of the 
March will, and the witnesses to the March will did not 
attest any part of the July will. Neither group attested 
any incorporating provision, to operate in futuro or in 
presertii, for there is none such in either will. To legalize 
the combination of parts of both wills as to entitle them 
to probate, thus to disinherit the heirs, it would seem to 
be required that the attestation of the July will relate 
back to the March will, and the attestation of the March 
will relate forward to the July will, which was not in exist¬ 
ence, while admitting that each group of attesting wit¬ 
nesses knew nothing about any other will than the one 
they signed. See Notes v. Doyle, 32 App. D. C. 413. The 
will constructed by the lower court would therefore appear 
to be invalid upon the reasoning of the court in the cited 
case, even though the will and two codicils were there held 
to be of no effect for the lack of sufficient attestation. 

VI 

The doctrine reduces a solemn last will to less dignity 
and finality than an ordinary contract between living per¬ 
sons, whose lips are not sealed by death. It permits the 
language used by him to be disregarded upon a court’s 
inference that he did not intend the language to mean but 
a fractional part of what it says. Written contracts can¬ 
not be so distorted by oral evidence or by written instru¬ 
ments not referred to in the contract itself. Rowe v. Shilby 
(Jan. 9, 1950), No. 10,160, . U. S. App. D. C., 
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. F. (2d) . A man’s last will is entitled to as 

much dignity as a statute, for in a way it is a statute 
enacted by him with reference to his property. Absent 
ambiguity, statutes are held to mean what they plainly 
say. If Congress sees fit to revise a statute and make a 
new one in its place, and the new act says that all prior 
statutes relating to the subject are “hereby repealed”, 
no court is authorized to hold that the absolute repeal 
was dependent upon a circumstance occurring afterwards, 
and adjudge the property rights of persons accordingly. 
The court does not favor any litigant by ‘reading’ statutes 
as being dependent upon this and that. This court said, 
in In Re Rice, 83 U. S. App. D. C. 26, 28, 165 F. (2d) 617, 

“. . . to construe the term ‘common carrier’ in the ex¬ 
empting clause as though it read ‘common carriers whose 
rates are otherwise regulated’ would be to amend the 
statute under the guise of construing it.” 

vn 

Since the doctrine relates to the revocation of wills, it 
is pertinent to consider the nature of an express revoca¬ 
tion provision in a later will and when it takes effect. 

In England, prior to 1837, great confusion existed as to 
the nature of a revocation contained in a subsequent will 
and the time it took effect. Some courts held that it was 
ambulatory like the will containing it; others held to the 
contrary. Some held that the destruction (revocation) of 
the revoking will automatically revived the prior will as 
matter of law, while others held that revival or no revival 
was a matter of intent to be proved by evidence. The 
whole confusion was put at rest by the statute of Victoria 
in 1837. 7 Wm. IV & 1 Viet. ch. 26, sec. 22. The legis¬ 
lature of Virginia adopted it in 1849, and Congress 
adopted the statute from Virginia in 1901. It is now 
section 19-108 of the Code (our brief, p. 12). 

i 

i 


i 


1 
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V are concerned with the nature of the revocation 
p r /ision in the will of July 14, 1947, and the time it took 
effect according to LAW, not according to supposition or 
presumption. The doctrine of dependent relative revoca¬ 
tion, when sought to be applied to a case like this, seeks 
to finesse itself by this statute; but respectable authority 
holds that it cannot be done, such as Ely v. Megie, 219 
N. Y. 112,113 N. E. 800. 

It is, we submit, intellectually impossible to say that 
this case does not involve a revocation of a will. 

In England, it was held very soon after the enactment 
of the statute that such an express revocatory provision, 
in a validly executed will, was absolute and it took effect 
immediately upon the execution of the revoking instru¬ 
ment, and there was no discretion in the court to view 
the matter differently. Major v. Williams, 3 Curt. 453, 
163 Eng. Reprint 781. The statute destroys every idea of 
the revocation clause being ambulatory. “It is the execu¬ 
tion of the instrument in proper form which effectuates 
the revocation ’ \ Blackett v. Zeigler, 153 Iowa 344, 133 
N. W. 901. The statute puts revocation by express pro¬ 
vision in a later will upon the same basis as cancellation 
or destruction. Certainly, if a will is rendered null and 
void for all purposes by cancellation or destruction animo 
revocamdi, the same result follows by employment of the 
other “manner” prescribed by statute, and, in our case, 
the will of March, 1947 became a nullity on July 14, 1947 
and could not thereafter be revived in whole or in part 
even by the testator himself, without complying with the 
requirements of the statute. It was so held by the Virginia 
Supreme Court in a case just like this, i. e., where a prior 
will and a subsequent revoking w T ill were involved. Rudi- 
sUl v. Rhodes (1877), 29 Gratton 147. The English and 
Virginia cases are part of our statute, by adoption, and 
they govern this case. The Maryland court reached the 
same result under the statute of frauds, Colvin v. Warford, 
20 Md. 357. There, the court said: 
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The authorities on the first of these questions, un¬ 
doubtedly establish the principle that an unconditional 
revocation is not essentially testamentary in its 
nature, and like the will containing it liable to vary 
with the testamentary purpose, but a positive consum¬ 
mated act, producing an immediate and conclusive 
effect. It is true that where the revocation of a pre¬ 
vious will is implied from the inconsistent testa¬ 
mentary provisions of one subsequently executed, the 
question may be a different one, for in such a case, 
tiie revocation of the first will depends upon the testa¬ 
mentary purposes expressed in the last, which of 
necessity continue to be ambulatory and revocable 
during the life of the testator. The case of Goodright 
v. Glaizer, 4 Burr., 2512, is an illustration of this 
principle. But a clause in a subsequent will, which in 
terms revoke a previous will, is not only an expression 
of the purpose to revoke the previous wUl, but an 
actual consummation of it, and the revocation is com¬ 
plete and conclusive, without regard to the testamen¬ 
tary provisions of the will containing it. (citing cases.) 

The opinion and judgment of the lower court attempts 
to cut in ahead of this statute, and we say it does so 
unlawfully. The revocation provision in the will of July 
14, 1947 killed all prior wills when its own execution was 
completed. To hold otherwise is tantamount to holding 
that the power of a testator to revoke prior wills in the 
manner prescribed by statute is nothing but a power¬ 
less power. 


THE DEVISES TO THE CHURCH AND CATHEDRAL 
ARE WITHIN THE STATUTE 

Section 19-202 of the Code states clearly a fixed public 
policy for the District of Columbia which the courts are 
not authorized to disregard. The background and origin 
of the statute were well known to the Congress. Not a 
word is said about it being “ applicable only to deathbed 
gifts.” It applies whether the will was executed in the 
best of health or in the worst. The statute does not pro- 
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Mbit religious devises; but when put into a testator’s will, 
they become subject to the statute and will be defeated 
by its positive terms if the testator dies within a month. 
There is no exception or exemption. So-called circum¬ 
stances are immaterial. The statute applies in every case 
alike. 

In their brief, the churches tacitly implore the court to 
rescue their devises by “reading” the statute as depend¬ 
ent or conditional upon whether the testator had “se¬ 
lected” the disappointed beneficiary and, by poorer lan¬ 
guage, made some devise or bequest to it in a prior but 
absolutely revoked will executed more than a calendar 
month before death. They say this will not violate the 
spirit and policy of the statute. It clearly violates both. 
The mere statement of the idea would seem to demonstrate 
its own unsoundness, for the court should not amend this 
statute by such a strained construction; and there is no 
basis in reason or in law for reading such an exception 
into it. 

The devises in the will of July 14, 1947 to “the WASH¬ 
INGTON CATHEDRAL” and'“the CHURCH OF THE 
NATIVITY, Episcopal” are just the same as if any per¬ 
son, Mrs. Nutting for instance, had placed a money gift 
or donation in the contribution box within the cathedral 
or church. Is it seriouslv contended that when such a 
donation is made, it is not for the support, use, and 
benefit of a religious sect, order or denomination? They 
are both admittedly religious institutions, or they are cer¬ 
tainly misrepresenting themselves to the public—and we 
know that is not true. They both adhere to the propaga¬ 
tion of a particular doctrine and creed of religious belief. 
The “Book of Common Prayer” which governs both is 
not mockery. And these devises cannot be removed from 
the statute merely because the funds are subject to being 
administered by a corporation. 
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CONCLUSION 

We submit that the judgment appealed from should be 
reversed upon the ground that this case is governed by the 
English rule as it existed in 1801, which makes the doc¬ 
trine of dependent relative revocation inapplicable where 
the latest will was validly executed and it contains lan¬ 
guage expressly revoking prior wills. This, in accordance 
with the statute of 1801, Section 49-301 of the Code. But 
in any event, the judgment should be reversed because the 
doctrine, as applied here, is repugnant to our settled law 
of wills, and for the further reason that the doctrine is 
unsound in principle because, if applied, it repudiates and 
contradicts the plain language of the most solemn instru¬ 
ment a man ever executes —his own last will and testa¬ 
ment—with the very probable chance that the court will 
make a bigger and worse mistake than the testator made, 
if he made any at all. 

Respectfully submitted, 

J. Richard Earle, 

Joseph P. Bailey, 

Frank L. Dennis, 

Attorneys for all appellants 






